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CHAPTER 1 - GENERAL PROVISIONS

1-1. Purpose. Inasmuch as Reorganization Plan No. 14 of 1950 places primary
responsibility for the enforcement of construction labor standards upon the contracting
agencies, this ER is devoted primarily to this mission. This regulation is designed to
provide basic guidelines for all Corps employees tasked with the administration and
enforcement of statutory and contractual labor standards on construction contracts. Its
primary aim is to effect a consistent and uniform enforcement program throughout the Corps.
Achieving compliance with labor standards requires the exercise of ingenuity, initiative and
cooperation on the part of all personnel involved with the program. With the exception of
very complex and unusual problems, this ER contains the answers to questions that most
generally arise in connection with contract labor relations functions. Official acquisition policy
is found in the Federal Acquisition Regulation (FAR) and its supplements. If there is any
conflict between the FAR system requirements and this regulation, the current FAR system
rules apply.

1-2. Applicability. This regulation is applicable to all Major Subordinate Commands (MSC),
districts, laboratories, centers, and field operating activities under the jurisdiction of the
Chief of Engineers.
1-3. Distribution. Approved for public release; distribution is unlimited.
1-4. References.

a. 40 USC Sections 276a-ii(7); 276C; and 327-333

b. 29 CFR Parts 1,3,4 and 5

c. FAR Section 1.105, Subparts 22.3, 22.4 and 52.222

d. DFARS, Part 222

e. EFARS, Part 22

f. EP 415-1-260

g. Department of Labor (DOL) All Agency Memoranda Nos. 118, 123,
125, 130, 131, 141, and 157.

h. Department of Labor Wage Appeals Board Decision Nos. 64-3, 76-6,
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80-3, 82-8, 83-7, 85-16, 86-33, 90-20, 94-01 and 94-20, and Administrative Review Board
Decision No. 96-133.

i. Comptroller General Decision Numbers B-148076 and B-215023

J. Solicitor of Labor Opinion Letters DB-8, 9, 12, 22, 26, 40, and 45

1-5. Policy. The development and maintenance of good relations between management,
labor, and the Corps of Engineers is required for the efficient and expeditious conduct of the
Corps' construction mission. Accomplishment of this objective requires a continuous effort
on the part of all personnel * assigned to construction activities. The proper enforcement of
these provisions must be given the same consideration as all other requirements of the
contract and specifications. We cannot emphasize too strongly the importance of our
responsibilities in the administration and enforcement of these provisions. A successful
program is dependent upon you who are responsible for the labor functions at each
designated level. Your efforts to ensure that labor standards deficiencies are detected
promptly and addressed in a responsive manner are essential elements in our service to the
public.

1-6. Background.

a. The administration of the contract labor program within the Corps of Engineers is
governed by the basic labor policy of the Department of Defense in Part 22 of the FAR. The
program has been further implemented by Part 222 of the AFARS and EFARS and various
circulars and regulations issued by the Chief of Engineers. Additionally, the Secretary of
Labor has issued regulations implementing the labor statutes which are published in Title
29, Subpart A, Code of Federal Regulations.

b.The various labor laws were enacted by Congress to prevent exploitation of
labor on Government contracts. The laws incorporated within the Corps of Engineers
contracts afford each laborer and mechanic employed on the contract the right to receive a
prescribed minimum rate subject to certain overtime requirements without subsequent
rebate or "kickback." In addition to the statutes, many regulations have been issued as
provided in the law itself. These regulations are also applicable to the contractors. Failure

"Wherever, the word 'man’, 'men’ or their related pronouns appear, either as words or
as parts of words (other than when referring to a specific individual) they have been used
for literary purposes and are meant in their generic sense to include both female and male
sexes."
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of a contractor to comply with the labor provisions, coupled with lax enforcement, results in
expensive investigations which may require the imposition of penalties, termination of the
contract, debarment, and, in some cases, criminal action. It should also be noted that a
contractor's disregard for labor standards obligations is frequently accompanied by a
disregard for the technical provisions of the contract. In essence, quality assurance is a
multi-faceted task.

c. Many labor relations problems involve interpretation of law, and for this reason,
questions will arise in the field that are not covered in this regulation. Such problems should
be brought to the immediate attention of the District Counsel and the District Labor Advisor.

1-7. Responsibilities.

a. Contracting Officer (CO). The enforcement of labor standards provisions is the
responsibility of the CO; and adequate means of assuring compliance are provided by the
contract and regulations of the Secretary of' Labor.

b. Contractors. The contract labor standards provisions apply to all contractors and
subcontractors, regardless of their employment policies. The contractor is responsible for:
procurement, supervision, and management of all labor required for the completion of the
work; compliance with Federal labor standards applicable to his contract and regulations
pertaining thereto; and subcontractors' compliance with the contract labor standards
provisions.

c. Administrative Contracting Officers (ACO). To enable the District Engineer to
accomplish his mission, ACOs and their staffs must fully understand the basic requirements
and perform specific duties to accomplish program objectives. Each ACO and his staff
must realize at all times that the labor provisions are a part of the contract and must be
viewed in the same light and enforced just as vigorously as all other provisions of the
contract. Quality Assurance (QA) Representatives cannot, of course, observe every hour of
work of each laborer or mechanic employed by a contractor and his subcontractors. Even if
this were possible, it would be unnecessary and undesirable. The ACOs staff shall be
responsible for:

(1) The performance of all required checking of prime and subcontractor's payrolls and
field operations to determine their compliance with the labor standards provisions of the
contract.

(2) The implementation of the instructions contained in this regulation to assure
compliance by all contractors and subcontractors.
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(3) The maintenance of the records and submission of the reports prescribed in this
regulation.

(4) The appropriate delegation of functions. Although the enforcement methods and
procedures in this regulation are the responsibility of the ACO office, it does not mean that
there might not be advantages in varying from this outline the functions shown to be
performed by the ACO office or QA Representative as to more effectively use the available
personnel. It must be clearly recognized, however, that only the QA Representative at the
site of the work will have the knowledge and background necessary to perform certain
activities of the enforcement procedures. With respect to "detail checking of payrolls,"” it is
strongly recommended that it be performed regularly by an employee specifically delegated
this responsibility.

d. District Labor Advisor. The District Labor Advisor or Contractor Industrial Relations
Specialist (CIRS) is responsible for the administration of all labor standards programs within
the district. The CIRS advises, assists and instructs USACE personnel on labor standards
matters during all phases of the construction mission. Based on public expectations,
statutory obligations, regulatory requirements, and organizational demands, the CIRS are
essential to the success of the district's mission. In other words, the CIRS is responsible for
“"preventive industrial relations.” That is, through pro-active measures, the CIRS seeks to
prevent contractor non-compliance as well as disruption of the USACE construction mission.

(1) The Labor Advisor will conduct full-scale investigations (when applicable or when
requested by higher headquarters). The Labor Advisor's investigation will be based on the
guidelines contained within All-Agency Memorandum No. 118. This memo furnished the
DOL's "Investigation and Enforcement Manual With Respect to Labor Standards Provisions
Applicable to Contracts Covering Federally Financed and Assisted Construction.” Although
the DOL's Enforcement Manual has not been updated and much of the material has been
revised due either to statutory amendment (i.e., elimination of the daily overtime requirement
under CWHSSA) or regulatory revision, it nonetheless provides a useful guide for such
investigations.

(2) The Labor Advisor also serves as the point of contact for any DOL -initiated

investigations. The Labor Advisor will coordinate such investigations and apprise USACE
personnel of the status and findings of these investigations.
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CHAPTER 2 - LABOR LAWS, REGULATIONS AND CONTRACT PROVISIONS

2-1. General. Each of the statutes and their implementing regulations discussed below
reflect the Federal Government's commitment to a policy of labor protection. Enacted at
different times and under different administrations, these statutes seek to eliminate two
destabilizing tendencies in the Federal procurement process. First, the impetus toward
wage-cutting is unavoidable in a system predicated upon the award of contracts through
competitive bidding to the lowest responsible, responsive bidder. Second, while
monopsonist (monopsony is defined as the domination of a market by a single buyer)
pressures are not as pervasive as they perhaps once were, they are nonetheless a
consideration at many of the remote facilities where the Corps performs. In other words, a
single buyer of service, i.e., construction, is in a position of depressing bids and by
extension, wages. These statutes, therefore, are designed to remove the wage-depressing
tendencies noted above by establishing a floor below which the wage rate may not fall.

2-2. The Davis-Bacon Act (40 USC 276a-a(7)) applies to construction contracts in excess
of $2,000 to which the Federal Government or the District of Columbia is a party. It specifies
that not less than minimum wages be paid to the various classes of laborers and mechanics
employed on a particular project based on the wages prevailing in the area as determined
by the Secretary of Labor. PL 88-349 amended the Act as of July 2, 1964, to include fringe
benefits in the "prevailing rate.”

2-3. The McNamara-O'Hara Service Contract Act (41 USC 351-358) applies to Federal
contracts for services in the United States in excess of $2,500 through the use of service
employees. Service employees include all employees working under a contract except
those in executive, administrative or professional capacities as those terms are defined in
29 CFR 541. This definition therefore includes many "white collar" employees formerly
excluded prior to the 1976 amendment to the Act. The Act requires minimum wages and
fringe benefits as determined to be prevailing by the Secretary of Labor. The DOL has
primary enforcement responsibility for this law.

2-4. The Walsh-Healey Act (41 USC 35-45) prescribes minimum wages to be paid
contractor's employees on contracts in excess of $10,000 for the manufacture or furnishing
of supplies. The DOL has not issued wage determinations under the Act for many years.
Accordingly, the Fair Labor Standards Act minimum wage generally applies. Enforcement
responsibility rests with the DOL.

2-5. The Contract Work Hours and Safety Standards Act (40 USC 327-333) applies to both
service and construction contracts in excess of $100,000 and requires employees to be
paid time and one-half for all hours worked in excess of 40 per week. The Act also contains
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certain health and safety standards.

2-6. The Copeland Act (40 USC 276¢ and 18 USC 874) makes it unlawful to induce, by
force or otherwise, any person employed within the United States in the construction or
repair of public works (including those financed in whole or in part by loans or grants from the
United States) to give up any part of the compensation to which he is entitled under his
contract of employment.

2-7. The Fair Labor Standards Act (29 USC 201) provides for the establishment of
minimum wage and maximum hour standards, creates a Wage and Hour Division within the
DOL for purposes of interpretation and enforcement (including investigations and
inspections of Government contracts), and prohibits oppressive child labor. The Act applies
to all employees, unless otherwise exempted, who are engaged in (1) interstate commerce
or foreign commerce: (2) the production of goods for such commerce; or (3) any closely
related process or occupation essential to such production. Enforcement responsibilities lie
with the DOL.

2-8. The Miller Act (40 USC 270(a)) requires that before any contract exceeding $25,000 in
amount for the construction, alteration, or repair of any public building, or public work, is
awarded to any person, that person must furnish payment and performance bonds to the
United States. The payment bonds are for the protection of all persons supplying labor and
material. This allows workers not paid prevailing rates to collect against the Surety since
they have no enforceable rights against the United States and cannot acquire a lien on a
public building.

2-9. Executive Orders. Federal contract standards are also established by the

President through the promulgation of Executive Orders. Generally, these Executive Orders
require each agency of the Federal Government to incorporate certain clauses in Federal
contracts. Among the most relevant Executive Orders are those noted below.

a. Executive Orders 11246, 11375 and 12086 provide that contractors and
subcontractors will act affirmatively to ensure that applicants are employed, and that
employees are treated equally during employment, without regard to race, color, religion, sex
or national origin. The Secretary of Labor is responsible for the administration and
enforcement of prescribed parts of these Orders, and the adoption of rules and regulations
necessary to achieve their intended purposes. The head of each agency is responsible for
ensuring that the requirements of this subpart are carried out within the agency, and for
cooperating with and assisting the OFCCP in fulfilling its responsibilities. See FAR 22.8 for
additional information. Construction contractors that hold a nonexempt government
construction contract are required to meet the contract terms and conditions for affirmative
action requirements. The current goal for the utilization of women is 6.9% of work hours and
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applies to all of a contractor's construction sites regardless of where the Federal or federally
assisted contract is being performed. This goal was originally

published in the Federal Register of April 7, 1978, 43 FR 14899, 14900, as Appendix A.
Pursuant to a Notice published in the Federal Register of December 30, 1980, 45 FR
5750, 85751, the 6.9% goal was extended indefinitely. The current goals for the

utilization of minorities were published in the Federal Register of October 3, 1980, 45 FR
65979, 65984, as Appendix B-80. Questions regarding application of these goals should
be directed to the DOL'’s Office of Federal Contract Compliance Programs.

b. Executive Order 13201 requires contractors to post notices in their plants, offices
and work sites apprising affected workers of their right to seek a refund of their union dues if
the subject union expends their payments on administrative activities unrelated to collective
bargaining, contract administration, or grievance adjustment.

c. Executive Order 13202 prohibits federal agencies from the award of any
construction contract which would (@) require or prohibit bidders, contractors or
subcontractors to enter into or adhere to agreements with one or more labor organizations,
on the same or other related construction projects or (b) otherwise discriminate against
bidders, offerors, contractors or subcontractors for becoming or refusing to become or
remain signatories or otherwise adhere to agreements with one or more labor organizations
on the same or other related construction projects. Executive Order 13208 amended
Executive Order 13202 to allow for the “grandfathering” of existing Project Labor
Agreements (PLAS) under certain conditions.

2-10. Contract Clauses. Each of the above-noted labor protective statutes are incorporated
within particular contracts depending upon the nature (construction/ service/supply) of the
contract. To illustrate, listed below are those clauses which are generally required for
construction contracts subject to the Davis-Bacon Act. These clauses are further identified
by the accompanying FAR references.

o

Equal Opportunity (FAR 52.222-26)

b. Affirmative Action Compliance Requirements for Construction (FAR 52.222-27)

(¢

. Convict Labor (FAR 52.222-3)

d. Davis-Bacon Act (FAR 52.222-6)

®

Contract Work Hours and Safety Standards Act-Overtime Compensation
(FAR 52.222-4)
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f. Withholding of Funds (FAR 52.222-7)

g.

h.

Payrolls and Basic Records (FAR 52.222-8)
Apprentices and Trainees (FAR 52-222-9)

Compliance with Copeland Act Requirements (FAR 52.222-10)

j- Subcontracts (Labor Standards) (FAR 52.222-11)

K.

Contract Termination - Debarment (FAR 52.222-12)

Compliance with Davis-Bacon and Related Act Regulations
(FAR 52.222-13)

m. Disputes Involving Labor Standards (FAR 52.222-14)

n.

0.

W.

Certification of Eligibility (FAR 52.222-15)

Notice to the Government of Labor Disputes (FAR 52.222-1)

. Approval of Wage Rates (FAR 52.222-16)

. Labor Standards for Construction Work — Facilities Contracts (FAR 52.222-17)

Certification Regarding Knowledge of Child Labor for Listed End Products
(FAR 52.222-18)

Child Labor — Cooperation with Authorities and Remedies (FAR 52.222-19)

Prohibition of Segregated Facilities (FAR 52.222-21)

. Previous Contracts and Compliance Reports (FAR 52.222-22)

Notice of Requirement for Affirmative Action to Ensure Equal Employment
Opportunity for Construction (FAR 52.222-24)

Pre-Award On-Site Equal Opportunity Compliance Evaluation (FAR 52.222-24)

X. Affirmative Action Compliance (FAR 52.222-25)
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y. Affirmative Action Compliance Requirements for Construction (FAR 52.222-27)

z. Affirmative Action for Disabled Veterans and Veterans of the Vietham Era
(FAR 52.222-35)

aa. Affirmative Action for Workers with Disabilities (FAR 52.222-36)

bb. Employment Reports on Disabled Veterans and Veterans of the Vietham Era
(FAR 52.222-37)

Guidance as to which clauses are to be incorporated within construction contracts subject to
the Davis-Bacon Act is set forth at FAR 22.407.
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CHAPTER 3 - PRE-SOLICITATION ADMINISTRATION AND DETERMINATIONS

3-1. General. The issues and duties discussed herein apply generally to District Labor
Advisors and supporting staff such as Contractor Industrial Relations (CIR) Assistants and
Clerks. However, close coordination with the operating elements such as Contracting,
Engineering, Construction and/or Operations is critical to the successful performance of the
tasks noted below. Many of the more contentious and protracted labor matters confronting
districts may be directly attributed to a failure to communicate essential informational needs
in a timely and effective manner during the pre-solicitation phase. The definitions listed
below relate to key elements in the determination of applicability and coverage in the pre-
solicitation phase.

a. Construction. Generally includes altering, remodeling, installation (where
appropriate) on the site of the work items fabricated off-site, painting and decorating, the
transporting of materials and supplies to, or from, the building or work by the employees of
the construction contractor or construction subcontractor, and the manufacturing or furnishing
of materials, articles, supplies or equipment on the site of the building or work.

b. Substantial Construction. The word substantial relates to the types and quantity of
construction work to be performed and not merely to the total value of the contract. A
determination as to whether to include the construction labor standards and clauses is keyed
to the following considerations:

(1) The contract contains specific requirements for substantial amounts of construction
work, or it is ascertainable at the contract date that a substantial amount of construction work
will be necessary for the performance of the contract;

(2) The construction work is physically or functionally separate from, and as a practical
matter is capable of being performed on a segregated basis from, the other work called for
by the contract; and

(3) The requirements are otherwise applicable to the contract.

c. Building Construction. Includes construction of sheltered enclosures with walk-in
access for the purpose of housing persons, machinery, equipment or supplies; all
construction of such structures; the installation of utilities and of equipment, both above and
below grade levels; as well as incidental grading, utilities and paving. Such structures need
not be "habitable" to be building construction. Also, the installation of heavy machinery
and/or equipment does not generally change the project's character as a building.
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d. Heavy Construction. Includes those projects that are not properly classified as
either "building,” "highway," or "residential.” Unlike these classifications, heavy construction
is not a homogenous classification. Because of this catch-all nature, projects within the
heavy classification may sometimes be distinguished on the basis of their particular project
characteristics, and separate schedules may be issued for dredging projects, water and
sewer line projects, dams, major bridges, and flood control projects.

e. Highway Construction. Includes construction, alteration or repair of roads, streets,
highways, runways, taxiways, alleys, trails, paths, parking areas, and other similar projects
not incidental to building or heavy, construction.

f. Residential Construction. Includes the construction, alteration or repair of single
family houses, apartment buildings of no more than four stories in height. This includes all
incidental items such as site work, parking areas, utilities, streets, and sidewalks.

3-2. Rates to be Included in Solicitations. Wage determinations issued by the DOL
frequently contain more than one schedule of rates, i.e., such as those outlined above. When
such multiple schedules are incorporated into the construction contract there is introduced
an element of doubt as to the proper schedule or schedules to be used on various; phases
of the work. It is necessary to eliminate any possible uncertainties with respect to the
application of the wage rates prior to contract negotiations or opening of bids. Accordingly,

a. Where only one type of work such as building construction is contemplated under a
given contract, include only the schedule of rates for that type (such as building) in the
advertised specifications.

b. Where a proposed contract involves more than one type of work, such as both
building and highway, and the applicable wage decision specifies separate schedules for
these various types of construction work, the advertised specifications should identify, as
specifically as possible, the schedules which will apply to the particular work items.

c. Where the proposed construction involves primarily building construction and, based
on area practice, the DOL, in addition to the building schedule, also issues a
schedule of rates for related incidental paving and utility work, the work to which such
schedules are applicable should be clearly indicated in the advertised specifications.

d. COs should make every effort to keep informed as to area practice, not only to
assure contract compliance, but also to assure fairness to all prospective bidders on
contracts to be awarded. Each determination of area practice should be supported by a
record of written findings and an analysis of the record leading to that determination.
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e. Experience indicates that it is generally better to include an entire schedule, e.g.,
highway or building, rather than to select individual classifications for incorporation within the
specifications.

3-3. Classes of Employees. Because of the differences in coverage of labor laws,
construction employees will usually be divided into two basic groups, manual and nonmanual
employees.

a. Manual Employees. The Davis-Bacon Act applies to construction laborers and
trades craftsmen (mechanics), including apprentices, trainees, and working foremen (these
latter workers must be listed on the payrolls in the same manner as those they supervise
(hours worked, hourly rate paid, etc.)).

b. Nonmanual Employees. The Davis-Bacon Act does not apply to nonmanual
employees, including supervisory, engineering, architectural, clerical, and administrative
personnel. Also included in the nonmanual class and thus not subject to the Act are factory
representatives, technical engineers, scientific workers and watchmen. It is noted, however,
that although the Davis-Bacon Act does not apply to watchmen, the Contract Work Hours
and Safety Standards Act does apply to watchmen and guards for purpose of overtime
compensation.

3-4. Wage Determinations. Two basic types of prevailing-wage rates are established by
the DOL.: general determinations, also known as area determinations, and project
determinations. Less frequently issued and reflecting elements of both area and project
determinations are installation determinations. It is critical that District Labor Advisors be
cognizant of the distinctions among these determinations. The differences among them
extend not only to the method of obtaining the determinations but also to their use and terms
of effectiveness.

a. General wage determinations reflect those rates determined by the DOL to be
prevailing in a specific area for the type of construction described. The general wage
decisions contain no expiration date and remain in effect until modified, superseded, or
withdrawn. These determinations are usually issued whenever the wage patterns for a given
location, for a particular type of construction, are well-settled and it appears that there will be
a recurring need for determined rates. These determinations are available from various
sources. Electronic (on-line) access to these wage determinations is available through the
Corps of Engineers Automated Legal Services (CEALS) program through each MSC
Counsel office. USACE offices with Internet access may obtain wage determinations
through the Chief Counsel’'s Web Site (www.ceals.usace.army. mil). Alternatively, wage
determinations can be obtained on a subscription basis from the Government Printing
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Office. This publication is published annually by the Government Printing Office on behalf of
the DOL. Information relating to the publication, General Wage Determinations Issued
Under The Davis-Bacon and Related Acts, as well as subsequent modifications are
announced within the Federal Register. Those who do not have access to the Internet or the
CEALS program may arrange for a subscription to the National Technical Information
Service (NTIS) electronic data base. NTIS also provides on line access to these wage
determinations allowing COs to "download" the entire wage determination data base as well
as weekly modifications.

b. Project wage determinations are issued at the specific request of a contracting
agency; are applicable to the named project only; and expire 180 calendar days from the
date of issuance unless an extension of the expiration date is requested by an agency and
approved by the DOL. These determinations are requested by the agency through the use
of SF 308 (see Appendix A). The DOL also issues installation type determinations which
would be applicable to a particular installation where there is, or it is anticipated that there
will be, substantial construction activity. Figure 3-1, which follows Chapter 3, outlines the SF
308 request process. In order to accommodate an agency's request for an installation
determination, the DOL requires that the agency furnish a detailed listing of the anticipated
projects for which the installation determination would be applicable.

c. Itis critical that maximum effort be undertaken to anticipate the need for wage
determinations and request them in a timely manner. It is thus recommended that the
requesting officials coordinate closely with the Engineering Division. This is particularly
important for Districts coordinating wage requests on behalf of Army elements within the
Districts (DFARS 22.404-3 (b) (1)) .

d. The CO should be cognizant of the expiration date of project or installation
determinations. New wage determinations should be requested if it is anticipated that a
determination will expire before contract award. However, there may be unanticipated
circumstances (i.e., bid protests) which preclude contract award before the expiration of the
wage determination. While FAR 22.404-5 contains specific guidance in these matters,
Figure 3-2, which follows Chapter 3, outlines the general procedure for extension requests.

e. If a project is contemplated in an area where problems concerning wage rates and
classifications are known or may exist because they are controversial in nature (e.g., where
unions claim building rates apply and contractors or contractors' associations contend heavy
or highway rates apply), or where unusual circumstances prevail, a report to Headquarters,
USACE, Attn: CECC-C, should be prepared giving pertinent data relating to the project, well
in advance of the need for a wage determination. Such report will include all available wage
data, plans, specifications, a map pinpointing the exact site location(s), and a statement as
to the anticipated schedule of bid opening and award. Such report will be furnished the DOL
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by CECC-C so as to minimize the probability of delay due to controversy during the
advertising and bid opening period.

3-5. Modifications and Supersedeas Determinations. General and project wage
determinations may be modified by the DOL in order to ensure that prevailing wage rates
are maintained. A modification may specify only the items being changed, or may be in the
form of a supersedeas wage determination. It is critical that those tasked with the
responsibility of furnishing wage determinations ensure that these modifications be
forwarded to the specifications personnel. Particular attention is drawn to 29 CFR 1.6 which
relate to the Agency's responsibilities regarding the effective dates of modifications. While,
CIR personnel should be totally cognizant of these requirements, the principal (and often,
most troublesome) requirements are outlined below:

a. "10 Day Rule" - Section 1.6(c) - requires contracting agencies to accept
modifications to wage determinations received less than 10 days before bid opening unless
(in the case of competitive procurements) the agency finds that there is not sufficient time to
notify bidders of the change, in which case such finding must be documented in the contract
file, and submitted to the Wage-Hour Administrator upon request.

b. "90 Day Rule" - Section 1.6(c)(3)(iv) - provides that if a contract to which a general
wage determination has been applied is not awarded within 90 days after bid opening, any
modification published prior to contract award shall be effective unless the agency obtains
an extension of the 90-day period from the Administrator.

3-6. Prospective Contractor’'s Compliance with VETS-100 Reporting Requirement. One of
the contracting agency'’s pre-award obligations is to ensure that prospective contractors
have complied with certain Affirmative Action reporting requirements as described below.

a. Any contractor or subcontractor with a contract of $25,000 or more with the Federal
Government must take affirmative action to hire and promote qualified Special disabled
veterans, veterans of the Vietnam-era and any other veterans who served on active duty
during a war or in a campaign or expedition for which a campaign badge has been
authorized. Contractors and subcontractors with openings for jobs, other than executive or
top management jobs, must list them with the nearest State Job Service (also known as
State Employment Service) office. The requirement applies to vacancies at all locations of a
business not otherwise exempt under the company's Federal contract. Qualified Vietnam-
era and special disabled veterans receive priority for referral to Federal contractor job
openings listed at those offices. The priority for referral is not a guarantee that referred
veterans will be hired. Federal contractors are not required to hire those referred, but must
have affirmative action plans. Contractors with 50 employees and a $50,000 must have a
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written affirmative action plan. They must be able to show they have followed the plans and
that they have not discriminated against veterans or other covered groups. They also must
show that they have actively recruited Special disabled veterans, veterans of the Vietham-
era and any other veterans who served on active duty during a war on in a campaign or
expedition for which a campaign badge has been authorized and disseminated all
information internally regarding promotion activities.

b. As provided by FAR 22.1308(b), covered employers must file an annual
VETS-100 report, which shows the number of target veterans in their work force by job
category, hiring location, and number of new hires, including targeted veterans hired during
the reporting period and the maximum number and minimum number of employees of such
contractor during the period covered by the report. Instructions, information and follow-up
assistance is provided to employers who do not understand the reporting and other legal
requirements.

c. USACE personnel tasked with ensuring prospective contractor compliance with
this obligation may access the DOL'’s Database of contractors having filed the required
VETS-100 report at http://vets100.cudenver.edu.
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Department of the Army Contracting Offices

SF 308 sent in duplicate to the appropriate USACE district
DFARS 22.404-3(b)(1)

U.S. Army Corps of Engineers, District

Requests for expedited action Forward to the DOL 45 - 60 —
/ days prior to solicitation
Office Ofggccél_iéf Counsel <= Delayed Response from DOL
U.S. DEPARTMENT OF LABOR
ESA Wage & Hour Division
‘P! Construction Contract Wage Determinations —
200 Constitution Avenue, N.W.
Washington, D.C. 20210

Figure 3-1. Processing of Standard Form 308, Request for Wage Determination and
Response to Request
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U.S. ARMY CORPS OF EN GINEERS, DISTRICT,
LABORATORY OR CENTER

U.S. ARMY CORPS OF ENGINEERS, DIVISION

U.S. ARMY CORPS OF ENGINEERS
OFFICE OF THE CHIEF COUNSEL
Labor Advisor
(FAR 22.404-6)

ADMINISTRATOR
Wage and Hour Division
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, D.C. 20210

Reference: 29 CFR 1.6(A)(1)
29 CFR 1.6[c](3)(iv)
FAR 22.404-5

Figure 3-2. Processing a request for extension of wage determination that expires after bid
opening but prior to contract award
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CHAPTER 4 - COMPLIANCE PROCEDURES - DAVIS-BACON AND RELATED ACTS

4-1. General. This chapter deals with the scope and application of those contract labor
provisions which affect most directly the District Commander and his staff's role in the
enforcement program. It includes discussion of pertinent statutory language, rulings of the
Solicitor of Labor, requirements of regulations, and violations most commonly experienced.
Therefore, this chapter provides guidance for enforcement purposes. Each district should
maintain a continuing effective program which shall include:

a. Training appropriate contract administration, labor relations, quality assurance, and
other labor standards enforcement personnel in their responsibilities.

b. Assuring that contractors and subcontractors are informed, prior to commencement
of work, of their obligations under the labor standards provisions of their contracts.

c. Adequate payroll review, on site surveillance and employee interviews to determine
compliance, and prompt initiation of corrective action when required.

d. Prompt investigation and disposition of complaints.
e. Prompt submission of all reports required by FAR 22.406-8.

f. Periodic review of field enforcement activities to assure compliance with applicable
regulations.

4-2. Davis-Bacon Act. Of the statutes involved, the Davis-Bacon Act is perhaps the most
controversial. Its application and certain rulings as to its coverage of some activities have
generated much discussion in the construction industry in recent years. It is therefore not
practicable to attempt to treat in this regulation the many situations which could arise
because they involve coverage questions of a borderline nature which must be considered
on a case by case basis. Such cases should be submitted to the District Labor Advisor as
early as possible. The provisions of the Davis-Bacon Act apply to contracts in excess of
$2,000, for the construction, alteration, and/or repair, including painting and decorating, of
public buildings or public works. The Act requires that every such contract contain certain
stipulations concerning the rate of wages to be paid laborers and mechanics, and
requirements to be met by contractors and subcontractors with respect to the payment of
wages earned.

4-3. Basic Hourly Rates and Fringe Benefits. All wage determination decisions of the
Secretary of Labor set forth the minimum basic hourly rates to be paid the various classes of
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workers employed by contractors and subcontractors on the contract work. In addition to
such basic rates, some decisions also specify certain types of fringe benefits which must be
paid. The wage decisions in each contract must be referred to because some decisions do
not specify any fringe benefits, some decisions specify fringe benefits for some but not all
classes of workers and some decisions specify fringe benefits for all classes of workers.
Also, there is considerable variation in the type and amount of fringe benefits in wage
decisions applicable to different areas as well as different kinds of construction. Therefore,
each wage decision in a contract must be studied carefully with particular attention to
modifications to the wage decision which may have been incorporated by amendment.

a. Payment of Basic Hourly Rates and Fringe Benefits. The Davis-Bacon Act clause
in the contract explains how the contractor may discharge his obligation to workers in any
classification for which the wage decision contains only a basic hourly rate, or both a basic
hourly rate and fringe benefits. The method and/or combination of methods by which a
contractor discharges his obligation for payment of fringe benefits will depend upon whether
or not he is obligated pursuant to approved funds, plans or programs to make payments
(contributions) to funds set up and administered for purpose of the particular fringe benefits.
Typical is where a contractor is signatory to labor agreements with unions and such
agreements obligate the contractor to make payments to trust funds set up, for example, for
pensions, health and welfare, and vacations. Some contractors (generally those who
operate non-union) do not participate in plans or programs as just mentioned; however, they
must still pay the fringe benefits to workers in any classification for which the wage decisions
contain fringe benefits. In such cases, the fringe benefits must be paid in cash (or included
in payroll check) to the workers in addition to other wages they have earned.

b. Payroll Information. For details concerning what information should be shown on
contractor's weekly payrolls, and statement of compliance to be submitted with payrolls, see
Paragraph 4-19.

4-4. Classification of Workers and Minimum Basic Rates. Experience has shown that the
most common violation of the Davis-Bacon Act is the improper classification of workmen. It
must be stressed that the workers be classified according to, and in conformance with, the
work they perform. The contractor is in violation of the Act when he pays a workman at a
wage rate less than that contained in the contract. If an individual workman is utilized in
performing work of more than one classification, he must be paid not less than the contract
minimum rate applicable to the respective classifications. In such instances the contractor's
payroll and payroll records must show clearly that the workman's total wages have been
computed on the basis of not less than the respective contract minimum rates. There may
be instances when a workman performs work within two or more trade classifications, each
of which are performed intermittently or only occasionally. In such instances the contractor
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may elect to pay only one rate for all work performed. The payment of one rate is
permissible only if the workman is paid not less than the contract minimum rate applicable to
the classification with the highest rate in which he works. The payment of one rate under the
above circumstances is considered acceptable compliance with the minimum rate
requirement of the Act; however, the payroll and payroll records must reflect the
classifications of work performed.

a. Working Foremen. Experience has also shown that some contractors pay some key
employees on a weekly or monthly basis and such salary is paid year-round whether they
work or not. Generally, those key employees are supervisory personnel in the contractor's
organization who are also experienced equipment operators or mechanics. There may be
occasions when a contractor, for lack of work elsewhere, will use those regular salaried
employees as operators or mechanics on Government work which is subject to the Davis-
Bacon Act. As a general rule, working foremen who devote more than 20% of their time
during a workweek to mechanical or laborer duties, are laborers and mechanics for the time
so spent. Accordingly, when they perform covered work, i.e., work of a laborer or mechanic,
the payroll must show the classifications of work performed, daily and weekly number of
hours worked, as well as all other required payroll data. It should be noted that a weekly
salary is permissible and may be paid for nonmanual (supervisory) work. In cases where the
employee performs both covered and noncovered work in the same pay period, compliance
with the Davis-Bacon Act minimum wage rate requirement as well as weekly overtime
compensation requirements can be determined only by showing the covered and
noncovered work on separate lines on the payroll. Therefore, one line should show the daily
hours worked and wages paid for supervisory work, and one line should show the daily and
weekly hours worked as a laborer or mechanic with wages computed on an hourly rate
basis.

b. Self-Employed Contractors. The statutory language of the Davis-Bacon Act makes
it clear that Congress intended that individuals performing the work of laborers and
mechanics on construction sites be guaranteed the prevailing wage rate "regardless of any
contractual relationship which may be alleged to exist between the contractor or
subcontractor and such laborers and mechanics..." The requirement in All-Agency
Memorandum 123 for the prime contractor to list officers/owners of a subcontractor
corporation, partnership, or proprietorship, who are themselves performing the work of
laborers and mechanics on the prime contractor's payroll records was withdrawn by All-
Agency Memorandum 125. However, as a practical matter, the prime contractor would have
to be able to demonstrate in some manner that the subcontract price equaled or exceeded
the applicable prevailing wage rate for the number of hours the owner/partner worked as a
laborer or mechanic on a Davis-Bacon covered contract, and that the owner/partner was,
therefore, paid the proper rate.
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4-5. Piece-Rate Work. The payment of employees on a piece-work basis is not, of itself,
contrary to the Davis-Bacon Act. However, there have been instances where contractors
have adopted the piece-work procedure for the apparent purpose of avoiding or minimizing
record keeping. This is in disregard of their contractual and statutory obligation to assure
that their employees are paid not less than the amounts due them computed on the basis of
the hours worked at the prescribed wage rates.

a. Contractors Responsibility. Notwithstanding any piece-work agreement with an
employee, contractors subject to the Davis-Bacon Act must keep adequate wage and hour
records to demonstrate compliance with such act as well as all other labor standards
provisions.

b. Advice to Contractors. During preconstruction conferences, contractors and
subcontractors should be questioned as to whether they intend to employ any workers on a
piece-rate basis. (Prime contractors will be advised at that time that it is their responsibility
to inform all subcontractors who are not represented at such conferences of the above.) If the
contractor and subcontractors state that no piece-work hiring arrangements will be used on
the contract work, no detailed discussion is necessary; however, if they state that they plan to
pay on a piece-rate basis or there is indication that they might, they must be advised that
their piece-work hiring arrangements will have to be reported to the District Labor Relations
Advisor for determination regarding compliance with all the contract labor standards
provisions and particularly the maintenance of adequate basic time and payroll records. The
contractors will be further advised that their reports on such hiring arrangements must
identify all workers involved, describe the specific work to be performed and materials and
tools to be utilized, list the piece rates to be paid, and describe how and in what form the
basic time and payroll records will be maintained.

c. Field Enforcement Activities. All contract administration personnel and particularly
those responsible for on-site surveillance and payroll checking, should watch for piece-work
hiring arrangements. When such arrangements are found to exist and have not been
reported by the contractor in accordance with the above, the contractor will be informed to
do so immediately.

4-6. Additional Classifications and Rates. The Davis-Bacon Act clause states that the CO
shall require that any class of laborers or mechanics not listed in the wage decision and
which is to be employed on the contract shall be classified or reclassified to conform to the
wage decision. For details concerning the administrative action to be taken by contractors
and government personnel see Paragraphs 4-22 through 4-24 of this regulation.
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4-7. Wage Rate Posting. The contract provision requires that a copy of the wage rates be
posted at the site of the work. This is mandatory by the express language of the law, which
says, "... the scale of wages to be paid shall be posted by the contractor in a prominent and
easily accessible place at the site of the work... " In this connection, frequently there are
work sites where both the prime and one or more subcontractors are working. Sometimes
the employees of the subcontractors work in an area on the site which is a considerable
distance from the operations of other groups of employees (e.g., constructing ridges, dams,
reservoirs, sodding operations) and there is no occasion for them to mix with other groups.
Under such circumstances, the wage rates must be posted so as to be in a prominent and
easily accessible place to them. Thus, a sufficient number of postings of wage rates on
each work site will depend upon the circumstances. Appendix B is a reduced sample copy
of revised poster, WH Publication 1321, entitled "Notice to Employees Working on Federal
or Federally Financed Construction Projects.” Display of this poster is a contract
requirement. It has been distributed by the DOL for posting with Davis-Bacon Act wage rate
schedules. Each poster at a job site should have printed in the space provided the name of
the ACO or a member of his staff designated by him, together with the location of his office,
rather than the name and address of the CO. ACO Offices should requisition and keep on
hand a sufficient supply of posters to issue to all contractors.

4-8. Site of Work. The wage requirements of the Davis-Bacon Act clause apply to all
mechanics and laborers employed or working directly upon the site of the work. The
meaning of the words "directly upon the site of the work" has been extremely contentious
requiring careful consideration of the facts in each instance.

a. The DOL’s implementing regulations were revised in December of 2000 to reflect
the findings in three U.S. Court of Appeals decisions relating to the DOL’s regulatory
definition of “site of the work.” In both Building & Construction Trades Dept., AFL-CIO v.
United States Department of Labor Wage Appeals Board and Midway Excavators Inc., 932
F.2d. 985 and Ball, Ball and Brosamer, Inc. v. Robert Reich et al., 24 F3d 1447, the Court of
Appeals for the D.C. Circuit concluded that the DOL's long-standing "functional” test for
determining the "site of work" conflicted with the Act's "geographic" standard. In L.P. Cavett
Company v. U.S. Department of Labor, 932 F2d 985, the Court of Appeals for the Sixth
Circuit followed the D.C. Circuit in holding that the prevailing wage protections afforded by
the Davis-Bacon Act were limited to those laborers and mechanics employed directly upon
the site of the work. Based on these decisions, the DOL will now limit Davis-Bacon Act
coverage of off-site, dedicated support facilities to those that are either adjacent or virtually
adjacent to the construction location. The DOL in their revision of the regulations at 29 CFR
5.2, however, declined to provide either a definition of “virtual adjacency” or examples
illustrating covered and non-covered projects.
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b. The DOL’s Definition of the “site of the work”. The DOL’s regulations (29 CFR
5.2(I) now define “site of the work” as follows.

(1) The site of the work is the physical place or places where the building or work
called for in the contract will remain; and any other site where a significant portion of the
building or work is constructed, provided that such site is established specifically for the
performance of the contract or project;

(2) Except as provided in paragraph (I)(3) of this section, job headquarters, tool
yards, batch plants, borrow pits, etc.,are part of the site of the work, provided they are
dedicated exclusively, or nearly so, to performance of the contract or project, and provided
they are adjacent or virtually adjacent to the site of the work as defined
in paragraph (1)(1) of this section;

(3) Not included in the site of the work are permanent home offices, branch plant
establishments, fabrication plants, tool yards, etc., of a contractor or subcontractor whose
location and continuance in operation are determined wholly without regard to a particular
Federal or federally assisted contract or project. In addition, fabrication plants, batch plants,
borrow pits, job headquarters, tool yards, etc., of a commercial or material supplier, which
are established by a supplier of materials for the project before opening
of bids and not on the site of the work as stated in paragraph (I)(1) of this section, are not
included in the site of the work. Such permanent, previously established facilities are not part
of the site of the work, even where the operations for a period of time may be
dedicated exclusively, or nearly so, to the performance of a contract.

c. Coverage questions. As a result, it is recommended that questions regarding
coverage of possible off-site operations should be discussed during preconstruction
conferences. Contractors should be questioned about their plans regarding work to be
subcontracted and how they propose to conduct operations involving features of the
work which lend themselves to an off-site type of operation. All unresolved questions
regarding coverage of off-site operations must be referred to the District Labor Relations
Advisor together with the facts and circumstances in each case.

4-9. Contract Work Hours and Safety Standards Act (40 USC 327-333) is the Federal law
applicable to Government construction contracts requiring the payment of overtime
compensation to laborers and mechanics for all hours worked in excess of forty per
workweek. The contract provisions apply to all laborers and mechanics, including
apprentices and trainees, and watchmen and guards, employed by any contractor or
subcontractor in the performance of any part of the work contemplated by the contract. Also,
for purposes of the Act, the term laborers and mechanics includes workmen performing
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services in connection with dredging or rock excavation in any river or harbor of the United
States, but does not include any employee employed as a seaman. As stated above,
watchmen and guards are included under the coverage of the Act. Thus, for purpose of
enforcement of contract labor provisions, they must be paid overtime compensation, but as
previously noted, watchmen and guards are not considered as laborers and mechanics
within the meaning of the Davis-Bacon Act. Consequently no such classifications or wage
rates are contained in the Secretary of Labor's Wage Rate Decisions pursuant to the Davis-
Bacon Act for construction contracts. This means, as to watchmen and guards, for purposes
of overtime compensation, they must be paid one and one-half times their basic or "regular"
rate of pay as noted below.

a. Hours of Work - A calendar day is from midnight to midnight; a standard work week
iS seven consecutive calendar days.

b. Basic Rate of Pay - For purposes of computing the CWHSSA premium, the basic
rate of pay is the same as the "regular” rate of pay under the FLSA (see 29 CFR 5.14 (c);
also Masters v. Maryland Management Company, 493 F. 2d 1329).

c. Methods of Computing Overtime Compensation.

(1) For all overtime hours worked, covered employees must receive compensation at
a rate not less than one and one-half times the basic rate of pay.

(2) There are two methods used by contractors to compute compensation for overtime
work. The one most commonly used is to multiply the total regular or straight time hours by
the basic or straight time hourly rate, and then multiply the total overtime hours by a rate that
is one and one-half times the basic rate, the sum of which is the worker's total gross
earnings. The other methods is to multiply the total of all hours worked (regular and overtime
hours) by the basic hourly rate, and then multiply the total overtime hours by one half the
basic rate, the sum of which is the worker's total gross earnings. Thus, either method results
in the same gross earnings and satisfies the contract requirements with respect to overtime
compensation.

(3) It should be noted that the Department of Labor has ruled that the Davis-Bacon Act
requires the payment of fringe benefits for all hours, including overtime hours (WAB Case
No. 83-7, G & C Enterprises).

(4) Toillustrate the above, a wage decision may specify that a particular classification

requires the payment of a basic hourly rate of $8.00 and fringe benefits of $4.00 for a total
hourly rate of $12.00. To compute the total wages due an employee who has worked 41
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hours in a week, the contractor would first multiply the total rate (basic plus fringes) by the
hours worked, i.e., $12.00 X 41 = $492.00. Note that fringe benefits have been included. To
compute the overtime premium due under the CWHSSA, multiply the $8.00 basic hourly rate
by one-half, i.e., $8.00 x .5 = $4.00.

d. Employment Under One or More Contracts.

(1) When an employee works for more than one employer under the same contract
(e.g., the prime and subcontractors) all hours worked by the employee must be counted for
purpose of computing overtime compensation even though the employers are disassociated
and separate.

(2) When the employee works for the same contractor under two or more separately
awarded contracts, the weekly hours worked under each contract must be combined in
computing overtime compensation.

(3) Where two contracts are awarded separately to two different and completely
disassociated contractors, and when an employee works not more than 40 hours per week
under each contract but in excess of such weekly hours under both, overtime compensation
need not be paid.

(4) As distinguished from subparagraph (3) above, if there is an arrangement between
the two employers with respect to the employment, or if the contractors are under common
control or direction, the combined weekly employment must be counted for the purpose of
computing the required overtime compensation.

e. Detection and Reporting Violations.

(1) ACOs shall, immediately upon the detection of any violation, notify the District
Labor Advisor who will make such additional investigation necessary to determine the
appropriate course of action to be taken by the CO.

(2) All correspondence with contractors regarding CWHSSA violations, withholding of
liquidated damages, and restitution payments resulting from violations will be initiated by the
District Labor Advisor for the signature of the CO.

f. Contractor's Right of Appeal.

(1) Section 104 of the Act provides that any contractor or subcontractor aggrieved by
the withholding of a sum as liquidated damages shall have the right, within 60 days
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thereafter, to appeal to the head of the agency for which the contract work is done.

(2) Such section also provides that the Agency Head shall have authority to review the
administrative determination of liquidated damages and to issue a final order affirming such
determination, or if it is found that the sum determined is incorrect or that the contractor or
subcontractor violated the provisions of the Act inadvertently, notwithstanding the exercise of
due care on his part or that of his agents, recommendations may be made to the Secretary
of Labor that an appropriate adjustment in liquidated damages be made, or that the
contractor or subcontractor be relieved of liability for such liquidated damages.

g. Noatification to Contractors Regarding Violations, and Assessment of Liquidated
Damages.

(1) The instructions contained in FAR 22-406-8 are applicable here. As noted above,
where the CO's notification to the contractor includes an assessment of liquidated damages,
the contractor shall be advised that he may request relief from such assessment. If the
contractor does not appeal the proposed assessment within 60 days of such notification, the
liquidated damages are assessed automatically.

(2) In those cases requiring the preparation of a CO's Report with recommendations as
to the disposition of liquidated damages, the report should include the CO's notification as
well as the contractor's request for relief from the proposed assessment. Figure 4-1, which
follows Chapter 4, is a schematic representation of the general process of CWHSSA
liquidated damages notification and assessment.

4-10. Overtime Under Collective Bargaining Agreements. Many collective bargaining
agreements between employers and labor organizations provide for premium pay on certain
days of the week such as Saturday and Sunday and specific holidays. In some cases the
premium rate is double-time after eight hours and on certain particular days. Under no
circumstances will a government representative require a contractor to pay more than the
overtime rate required by the contract but at the same time will not interfere with an employer
paying in excess of the rate required by the contract.

4-11. Fair Labor Standards Act (FLSA). The Fair Labor Standards Act requires payment of
time and one-half for work in excess of 40 hours in any one week. Itis a part of the general
labor law of the U. S. and it may apply to some construction contracts and other operations
and business of contractors even though it is not included in the contract. Whether or not it
applies depends upon the facts of each case. Since the Corps of Engineers' function is
limited to enforcement of the labor provisions in the contract, it does not include any
administrative duties directly related to enforcement of the Fair Labor Standards Act.
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Similarly, the Corps of Engineers has no authority to issue advice as to the application of
this Act to a contract. The DOL is the designated government agency for administering the
Fair Labor Standards Act, for making administrative rulings as to coverage, and for
receiving employee complaints under the Act.

a. Due to the overtime compensation requirements of the Contract Work Hours
Standards Act included in construction contracts, there is less apt to be inquires about the
applicability of the FLSA to such contracts; however, the FLSA also deals with wages, hours
and other conditions and practices of employment with respect to employees other than
construction workers.

b. If inquiries are received from contractors, workmen or union representatives
concerning the applicability of the Fair Labor Standards Act to a contract or if protests are
received from these persons concerning matters pertaining to the Act, the inquirer should be
referred to the DOL's Wage and Hour Division.

c. Written notations should be made of any inquiries received on these matters. These
should be kept in the project files where they will be available for inspection if needed. The
notation should contain date, name of inquirer, whether contractor, employee, or labor
representative, contract number, subject of inquiry and information furnished to the inquirer.

If the inquirer is an employee, his permanent address should be shown; if a labor
representative, the name, number, and address of the union he represents should be listed.

4-12. Copeland (Anti-Kickback) Act. The Anti-Kickback Act, as the name implies, covers
the kickback of the employee's wages in any manner to his employer. The law states that
whoever by force, intimidation, or threat of procuring dismissal from employment, or by any
other manner whatsoever, induces any person employed on the contract to give up any part
of the compensation to which he is entitled under his contract of employment shall be fined
not more than $5,000 or imprisoned not more than five years or both. The applicable
contract provision requires the contractor to comply with the Copeland Regulations of the
Secretary of Labor (29 CFR, Part 3) which are made a part of the contract by reference.
The Secretary's regulations made pursuant to the Copeland Act are for the purpose of
aiding in the enforcement of the Anti-Kickback Act which is a criminal statute. Thus it can be
seen that any restricted payment to any employee is a violation, and in certain instances an
offense for which there is a criminal penalty. All contractors and subcontractors are bound
by the laws and regulations, and ignorance of the law is no excuse. No contract of
employment between the employer and employee can diminish the rights provided the
employee by law. Except for fringe benefits paid to funds, the employee must have full and
actual freedom of disposition of his wage payment, whether made in cash or by check, and
any restricted payment made to an employee is considered to be a deduction.
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4-13. Payroll Deductions.

a. Regulations. See the Secretary of Labor's regulations in 29 CFR, Sections 3.5
through 3.10 for detailed guidance.

b. Permissible Deductions. Only those deductions described in Section 3.5 of the
Secretary's Regulations may be made without application to and approval of the Secretary.

c. Deductions Which Require Approval. Deductions not permitted under Section 3.5
of the regulations require the written approval of the Secretary. A copy of the Secretary of
Labor's written approval to make payroll deductions should be submitted by the contractor
and/or subcontractor along with the first payroll on which the deductions are made. Refer to
Sections 3.6 through 3.8 of the regulations. Deductions for the following purposes are not
permissible unless approved by the Secretary:

(1) Apprentice training funds.
(2) Industry promotion funds.

d. The amount and type of each deduction from each employee's wages must be
shown on weekly payrolls. Also, all payroll deductions must be described in the appropriate
space on DD Form 879 (Appendix C).

e. Discussion with contractors. During preconstruction conferences contractors and
subcontractors should be reminded that the Copeland Regulations are a part of the contract
and that all payroll deductions must be made in accordance therewith. They should be
guestioned as to the type of deductions they propose to make and if any proposed
deductions are not permissible under Section 3.5 of the regulations, they should make
applications to the Secretary.

4-14. Apprentices and Trainees. The Secretary of Labor's Regulations, 29 CFR, Part 5,
Section 5.2 (c), defines the terms apprentices and trainees as follows:

a. "Apprentice" means (i) a person employed and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of Labor, Employment Training
Administration, Bureau of Apprenticeship and Training, or with a State Apprenticeship
Agency recognized by the Bureau, or (ii) a person in his first 90 days of probationary
employment as an apprentice in such an apprenticeship program, who is not individually
registered in the program, but who has been certified by the Bureau of Apprenticeship and
Training or a State Apprenticeship Agency (where appropriate) to be eligible for
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probationary employment as an apprentice.

b. "Trainee" means a person registered and receiving on-the-job training in a
construction occupation under a program which has been approved in advance by the
DOL's Employment Training Administration, Bureau of Apprenticeship and Training as
meeting its standards for on-the-job training programs and which has been so certified by
that Bureau.

4-15. Employment of Apprentices and Trainees. The contract provisions noted at

Section 2-10 spell out the strict conditions pertaining to the employment of apprentices and
trainees. If the contractor or any subcontractors intend to use either on the job, they should
be reminded of the requirements during the preconstruction conference. These requirements
are established by the Bureau of Apprenticeship and Training (BAT), the Federal agency
responsible for the administration of the National Apprenticeship System in the United
States. BAT was established by the National Apprenticeship Act of 1937, as amended,
Public Law 75-308, commonly known as the Fitzgerald Act. BAT is a program office of the
Office of Apprenticeship Training and Employer and Labor Services (ATELS) located in the
Employment and Training Administration of the United States Department of Labor.

4-16. Evidence of Reqgistration.

a. The written evidence required for apprentices and trainees is described in
paragraphs a and b, respectively, of the contract provision.

b. Contractors participating in such programs should have no problems in obtaining
the evidence if, in fact, the programs are registered and approved by the DOL's Bureau of
Apprenticeship and Training (BAT), or a state apprenticeship agency recognized by BAT. In
any event, it is the responsibility of the contractor and/or subcontractor to see that the
required evidence is furnished for each contract. Experience has shown that when
contractors request BAT to furnish the written evidence, BAT will furnish it directly to the
office administering the contract. Sometimes contractors will submit or cause to be
submitted letters from unions or other sources stating that a particular person is an
apprentice. Usually such letters are not acceptable because they lack proof of BAT
registration and fail to furnish other required information, e.g., ratios, wage rates, and date of
registration. If such letters are received, they should be forwarded to the District Labor
Advisor for appropriate liaison with the local BAT office.

c. In an effort to facilitate contracting agency compliance efforts in this area, BAT has

compiled a listing of apprenticeship program sponsors which are recognized and registered
by BAT or a State Registration Agency (approved by BAT to serve this function). The official
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name of each program sponsor, along with street address, city, and state is reflected in this
listing which may be accessed at www.doleta.gov/atels/sac.htm.

4-17. Administration and Enforcement Procedure.

a. Upon receipt of the required evidence, the ACO shall accept and use such ratios
and rates for the purpose of checking the contractor's and/or subcontractor's compliance
with the contract labor standards provisions. The evidence will be made a part of the official
contract payroll files. To the extent necessary, copies of the evidence should be furnished
ACO personnel for use in checking payrolls and other on-site enforcement activities. There
is no requirement to furnish the Solicitor of Labor or other offices copies of the evidence.

b. Due to turnover or training experience needs of particular apprentices, there may
be instances where additional apprentices will be employed on the job after the initial
submission of the evidence concerning the contractor's program. In such cases, the
contractor will be required to submit the required evidence for the additional apprentices
along with the payroll on which the apprentice's name first appears.

c. The required wage rate for apprentices is the appropriate percentage of the
journeyman wage rate which is listed in the prevailing wage determination, and not a
percentage of some other journeyman's rate set by various apprenticeship committees.
(WAB 80-3, Johnson Electric. 11 Apr 83)

d. Whenever a payroll shows employees classified as apprentices or trainees and the
contractor has not submitted the required evidence, he will be advised by the responsible
ACO that such classification of work will not be accepted until and unless he promptly
submits the evidence. If the contractor does not submit such evidence, he shall be directed
to pay such employees at the contract wage rate applicable to the classification of work they
actually performed.

e. Similarly, if the contractor exceeds the allowable apprentice to journeyman ratio,
those apprentices employed in excess of the ratio would be entitled to restitution at the
applicable journeyman's wage rate for the craft work performed. For example, if an
employer is permitted to employ three apprentices under his apprentice to journeyman ratio
and it is disclosed that he is employing five apprentices on the project, the first three
apprentices employed shall be considered within the ratio. The last two employed shall be
considered improperly employed and restitution would therefore be due these two. As a
practical matter, if it is impossible to determine which apprentices were first employed on
the project for purposes of restitution computations, any equitable formula will be
acceptable. Thus, in the preceding situation, it would be permissible to rotate three of the
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five apprentices each week as a solution to the problem of which of these employees were
"first" employed on the project, and compute restitution for the remaining employees
accordingly.

f. In the event of controversy between project personnel and the contractor concerning
this matter, the facts and circumstances shall be reported to the District Labor Advisor for
further action.

g. The Code of Federal Regulations now contains the DOL's policy that if an
apprenticeship or trainee program is silent with regard to payment of fringe benefits, such
employees must be paid the full amount of fringe benefits for the corresponding journeyman
classifications as listed on the wage determination, unless DOL determines that a different
practice prevails. This section has also been revised to allow contractors to follow the ratios
and wage rates (percentages) for approved apprentice and trainee programs in their
"home" area rather than requiring contractors to observe the ratios and wage rates in the
area where the construction project is performed.

h. The following example illustrates the application of the ratio principle: Assume that a
contractor has 100 journeymen and is allowed 10 apprentices. The ratio is thus one
apprentice to 10 journeymen. Thus, for example, if he employs 11 journeymen, he will be
allowed to employ two apprentices. No apprentice will be allowed unless there is at least
one journeyman on the job.

4-18. Helpers.

a. Although the DOL published proposed regulations in connection with the use of
semiskilled helpers in 1982, in 1987, in 1989, in 1990, and again in 1996, these regulations
have been the subject of both judicial challenges and legislative prohibitions (See, for
example, Building and Construction Trades Department, AFL-CIO v. Martin, 961 F.2d 269;
Associated Builders & Contractors, Inc. V. Herman, 976 F. Supp. 1 (D.D.C. 1997) as well as
Public Laws 102-27 and 103-112).

b. On 20 November 2000, the DOL published (65 FR 69674) a final rule that
restored the DOL’s policy governing the use of helpers to its pre-1982 position. As provided
by the DOL'’s regulations at 29 CFR 5.2(n)(4), helpers will be permitted where:

(1) The duties of the helper are clearly defined and distinct from those of any
other classification on the wage determination;

(2) The use of such helpers is an established prevailing practice in the area; and
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(3) The helper is not employed as a trainee in an informal training program. A
“helper” classification will be added to wage determinations pursuant to 8 5.5(a)(2)(ii) (A)
only where, in addition, the work to be performed by the helper is not performed by a
classification in the wage determination.

4-19. Content of Payrolls and Basic Records.

a. Forms and Content.

(1) There is no standard form prescribed for payrolls on Corps of Engineers
contracts. However, certain information is required to be shown on each payroll for all
laborers and mechanics, including apprentices, trainees, watchmen, and guards *, working
at the site of the work. The payrolls must be numbered consecutively and contain the
following information: Name and address® of each employee; his social security number; his
correct classification; hourly rate of pay; daily and weekly number of hours worked; gross
earnings; deductions; and actual wages paid.

(2) Some contractors use printed payroll forms and fill them in either by hand or by
typewriter. Some use machine generated reports. Payrolls prepared in this manner are
acceptable provided they contain the required information. Sometime a code (letter or
number) is used to indicate the employee's work classification. This is also acceptable
provided the contractor furnishes a complete list of the classification codes for use in
checking payrolls.

(3) The payroll heading should show the name and location of the project, contract
number, the name of the contractor or subcontractor and the payroll period. The last payroll
should be clearly marked "Final Payroll".

b. Fringe Benefits Information to be Shown on Payrolls. (See paragraph 4 of this
chapter for discussion of fringe benefits as they appear in wage rate decisions.)

(1) The Statement of Compliance, DD Form 879, Appendix C, contains blocks

"Watchmen and guards are reflected on payroll records for Contract Work Hours and
Safety Standards Act only.

2Address required one time only for each employee unless there is a change of
address. The addresses may be shown on a separate list and attached to the payroll.
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wherein contractors are required to indicate the method they are using to pay required fringe
benefits, i.e., whether they are paying to funds or to the employees, or a combination of both.
See the instruction on the reverse of that form.

(2) Where the contractor indicates that all fringes are paid to funds (block (4)(a)), the
fund must be identified as well as the amount contributed in order to ensure that the total
(basic + f.b.) hourly wage obligation has been satisfied. If fringes are paid in cash to the
workers, such payments must be shown on the payroll.

(3) Overtime premium compensation is not required to be paid on fringe benefits. For
this reason, as well as making it clear on the face of the payroll what basic hourly rate is
actually being paid, the rate(s) of fringe benefits paid in cash should be shown separately. If
the contractor uses a lump sum rate (as per the example on reverse of DD Form 879) to
compute cash in lieu of all fringes, such rate must be not less than the total of all required
fringe benefits.

4-20. Statement of Compliance, DD Form 879.

a. Appendix C is DD Form 879. Itis to be executed in accordance with 29 CFR, Part
3, Section 3.3(b) and submitted with each weekly payroll.

b. Some contractors use a combined payroll statement form. The statements on such
payroll forms are acceptable in lieu of DD Form 879, provided the statements contain the
exact language of DD Form 879, and are properly executed.

c. ACO offices should requisition the form and furnish it to all contractors and
subcontractors as their needs require.

4-21. Submission of Payrolls.

a. Time of Submission. This contract provision requires that payrolls be submitted
weekly to the CO and makes the prime contractor responsible for the submission of payrolls
of all subcontractors. In this regard, prime contractors are to be reminded that they are more
than mere conduits for the transmission of payrolls. They are obliged to ensure that all
required information is furnished on such payrolls prior to their submission to the
government. Submission to the ACO office within seven calendar days after the regular
payment date of the payroll week covered, is considered compliance with the contract
provisions. A sample payroll is attached as Appendix D.

b. Delinquent Payrolls.
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(1) FAR 22.406-6(b), Withholding for Non-Submission, states that if the contractor fails
to submit his or his subcontractors' payrolls promptly, the CO shall withhold approval of such
amount of the progress payment estimate as he considers necessary to protect the interests
of the government, or of the employees of the contractor or any subcontractor.

(2) Any action pursuant to (1) next above will be taken by the CO in accordance with
contractual general provisions. If the contractor becomes delinquent and does not promptly
respond to requests by the ACO to comply, the latter shall report the problem to the District
Labor Relations Advisor for further action.

4-22. Request for Authorization of Additional Classification and Rate - SF Form 1444. This
form (Appendix E) is to be used to accomplish the action required by paragraph (d) of the
Davis-Bacon Act clause. ACO offices should requisition a supply of the form and furnish
them to prime contractors as their needs arise. The additional classification process is
outlined in Figure 4 -2 which follows Chapter 4. This process is explained in the sections that
follow.

4-23. Instructions to Contractors.

a. The contractor should be furnished copies of the form and instructed regarding the
processing of same as soon as it is determined that additional classifications will be
required. In the interest of good administration this matter should be discussed during the
preconstruction conference to determine which, if any, additional classifications will be
required by the contractor or any of his subcontractors.

b. All requests must be made by the prime contractor, and where a subcontractor is to
use the requested classifications, the name and address of the subcontractor will be shown
in Item 10 and signed by the subcontractor in Item 14. Where no subcontractor is involved,
show in Item 10 "Not applicable.” Union representatives or other representatives of the class
of labor are not required to sign the request. All copies of the request, in quadruplicate, are
to be manually signed by the respective representatives in Items 15 and 16.

c. Itis important to emphasize that the contractor's proposal be supplemented by
information relating to how the proposed wage rate was developed. For example, it may be
that the contractor is signatory to a collective bargaining agreement wherein the rate for the
subject trade classification is established. The contractor may also identify similar
construction projects in the vicinity of the Corps contract where such a classification and rate
was used. In any event, the DOL requires that the contractor, the affected employees (if
known) or their representatives, and the CO agree on the proposed classification and rate
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(including the amount designated for fringe benefits where appropriate). The DOL requires
that the contractor state whether the proposed rate was developed in consultation with the
employees.

d. Pending a final determination by the DOL, the contractor may tentatively classify
and pay affected employees in accordance with the proposal. The contractor should be
advised, however, that he may eventually be required to re-classify the affected employees
and/or furnish wage restitution should the proposed additional classification and rate be
denied by the DOL.

4-24. Submission and Processing Requests.

4- 18



ER 1180-1-8
1 Aug 01

a. Requests are to be forwarded to the District Labor Advisor, and every effort should be
made to submit the contractor's requests for approval by the CO prior to use of the
classification on the contract.

b. The DOL has indicated that it will approve, modify, or disapprove every additional
classification action within 30 days of receipt or will notify the CO within the 30-day period that
additional time is necessary. Experience has shown that the DOL has encountered difficulties
in processing the requests within 30 days. It is essential that the District Labor Advisor monitor
delays in DOL responses. All requests which are more than 90 days delinquent or any that
precludes the closeout of contracts should be reported to CECC-C for coordination with the
DOL.

c. Posting - Upon receipt of the DOL's determination, the ACO shall furnish the
contractor with the DOL's determination. Further, the contractor will be required to post all
approved classifications and rates along with the contract wage rate decision in a place
accessible to all employees at the project site.

4-25. Subcontracts (Labor Standards). The contract clause set forth at FAR 52.222-11
imposes the certain requirements upon the contractor as noted below.

a. Notice of Award of Subcontracts. This contractual provision requires that within 14
days after the award of any subcontract, either by himself or a lower tier subcontractor, the
contractor shall deliver to the CO a statement setting forth the name and address of the
subcontractor and a summary description of the work subcontracted. At the same time, the
prime contractor is required to furnish a statement signed by the subcontractor acknowledging
the inclusion in his subcontract of applicable labor clauses.

b. Form of Notice, SF Form 1413. This form (Appendix F) is prescribed for use in
complying with the required notification by the prime contractor and the acknowledgment
required of the subcontractor. Sufficient copies of this form should be furnished to the
contractor either with the preconstruction letter or during the preconstruction conference. The
executed form should be forwarded so as to reach the District Labor Relations Advisor in
duplicate (both copies signed). The original copy will be filed in the official contract file, and
reproduced copies as necessary should be furnished the ACO or QA Representative for
contract administration purposes.

4-26. Physical Inclusion of Labor Clause in Subcontracts.

a. 29 CFR 5.5a(6) requires that such clauses be "inserted" in subcontracts, and under
the provision entitled "Subcontracts” the contractor agrees to do so.
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b. For purpose of advising contractors, the following information should be included in
preconstruction labor relations letters and discussed during preconstruction conferences.
Physical inclusion of labor clauses is required for compliance with the General Provisions
clause entitled "Subcontracts.” Incorporation by reference does not constitute compliance.
However, contractors who subcontract by means of purchase orders or other informal type
contract forms will be considered in compliance provided they attach copies of the appropriate
labor standards clauses to the subcontract form, and provided also that the subcontractor
acknowledges receipt in writing.

c. The prime contractor is not required to furnish the CO any copies of his subcontract

agreements. The only evidence required is the SF Form 1413 properly executed by both the
prime and subcontractors.

4- 20



ER 1180-1-8

1 Aug 01
Department of Labor advises Contracting Officer Following the Provision of Restitqtion to Affected
of CWHSSA violations Under USACE contract or | Employees, the Contracting Officer Computes
CWHSSA Liquidated Damages

Contracting Officer notifies contractor of proposed assessment
of CWHSSA Liquidated Damages

!

or

A. Contractor submits a timely request for

B. Contractor fails to submit a timely
relief from the proposed assessment

request for relief or waiver of assessment

i . l

. . The assessment becomes final
Contracting Officer evalua'tes contractor DFARS 222.302(d)(I)(A)
request for relief
A. Violations are deemed inadvertent or B. Violations are deemed to be willful

q Contracting Officer’s Report is prepared at ¢
MSC level (FAR 22.406-8) and contains
recommendation regarding disposition
of liquidated damages according to threshold

authorities
v
$100 or less, the Contracting Officer may waive or adjust
$500 or less, the USACE Chief Counsel may waive or adjust
More than $500, the CO’s Report & recommendation must be Labor Advisor, OASA (RDA)
forwarded to the Labor Advisor, OASA (RDA) issues Final Order under CWHSSA

Figure 4-1. Processing of Contracting Officer Reports Relating to Contractor Violations of
the Contract Work Hours and Safety Standards Act (CWHSSA) and the Assessment of
Liquidated Damages
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Prime Contractor

The contractor submits proposed classification and wage rate with statements relating to the basis
of the proposed rate and affected employee concurrence to the Contracting Officer for evaluation.

l

USACE Contracting Officer

The Contracting Officer evaluates the proposal in light of the following criteria:

a. the classification is appropriate and the work to be performed by the classification is not
performed by any classification contained in the applicable wage decision.

b. the classification is utilized in the area by the construction industry

c. the proposed wage rate, including any fringe benefits, bears a reasonable relationship
to the wage rates in the wage determination in the contract.

B. Interested parties do not

agree on classification and rate
29 CFR 5.5(1)(ii)(C)

A. Interested parties agree or

on classification and rate
29 CFR 5.5(1)(ii)(B)

l ' U.S. Army Corps of Engineers, Division

Administrator, Wage & Hour Division i
U.S. Department of Labor

200 Constitution Avenue, N.W. D —
Washington, D.C. 20210

U.S. Army Corps of Engineers
Office of the Chief Counsel, CECC-C

Figure 4-2. Processing of SF 1444, Request for Authorization of Additional Classification and Rate
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CHAPTER 5 - APPLICABILITY OF CONTRACT LABOR PROVISIONS TO VARIOUS
SITUATIONS, CONDITIONS, AND WORK ACTIVITIES

5-1. General. This section deals with situations, conditions, and work activities in
connection with construction contracts that often involve questions with respect to
determining coverage. During the past few years the enforcement activities of Federal
agencies have resulted in many decisions by the Department of Labor. The Solicitor of
Labor has made public many of his decisions on coverage questions involving the
Davis-Bacon and related acts." For purposes of this regulation it is not practicable to treat
all of the Solicitor's decisions or to discuss in detalil all facts and circumstances pertinent
thereto. Accordingly, this part attempts only to cover situations that are most common to
our construction activities. In some cases fine distinctions have been drawn; therefore, in
applying the Solicitor's decisions to a particular case care must be exercised in analyzing
the current case with respect to its relevant Acts and circumstances.

5-2. Survey Crews.

a. Where surveying is performed immediately prior to, after, and during actual
construction, in direct support of construction crews, such surveying is considered to be
construction work within the meaning of the Davis-Bacon Act. Coverage of the individuals
performing this work would further depend upon their individual status as laborers or
mechanics.

b. Inthose cases where the work of an individual functioning in a survey crew is
considered professional or sub-professional in character, (duties of instrumentmen,
rodmen, and chainmen are technical in nature and are a part of the engineering process),
that one so employed is not a laborer or mechanic within the meaning of the Davis-Bacon
Act. On the other hand, where individuals perform primarily manual work, such as clearing
brush and sharpening stakes, they fall within the definition of the term "laborer." (DB-26, 2
Aug 62).

5-3. Owner-Operators of Construction Equipment. Except as stated below, owner-
operators of equipment employed by construction contractors or subcontractors are not
recognized as independent contractors. They must be carried on the employer's
payroll and paid in accordance with all the contract labor provisions.

'Some of the Solicitor's decisions are referred to in this part and identified by number, e.g. (DB-
28).
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a. The exception mentioned above is as follows: The contract labor provisions will
not be enforced as to "bona fide" owner-operators of trucks or other similar construction
equipment who are "independent contractors." As to such owner- operators, the payrolls
must contain their names and the notation "Owner-Operator.” It is not necessary to show
hours worked or rates allegedly paid. The reference to "trucks or other similar construction
equipment" is applicable only to the various types of equipment used exclusively for
hauling, and does not cover equipment such as bulldozers, backhoes, cranes, drilling rigs,
welding machines, and such (DB-9, 13 Sep 61 and DB-12, 26 Sep 61).

b. In some cases the "owner-operator” might own trucks in addition to the one he
is driving. Only he, when operating his own truck, is exempt. The drivers of his other trucks
are not exempt and must be paid in accordance with the contract provisions.

5-4. Operators of Rented Construction Equipment. Except the owner-operators of trucks
and similar construction equipment used exclusively for hauling discussed in 5-3a(1), all
operators of any type equipment rented by the prime contractor or any subcontractor for
use in performing the contract work are covered by the contract provisions.

a. Method of Computing Earnings.

(1) The method of computing the earnings, i.e., per yard, ton-mile, or otherwise,
does not have any effect on the status of the operator of the equipment insofar as coverage
is concerned. Neither does the fact that the equipment is rented on a fixed fee per hour
fully operated basis.

(2) To satisfy the requirements of the Davis-Bacon Act, covered operators must be
compensated for each hour worked at a rate per hour which is not less than the proper
minimum hourly rate specified in the contract specifications.

(3) To satisfy requirements of the contract overtime compensation provisions,
covered operators must be compensated at not less than one and one-half times their
basic hourly rate for all hours of over-time work.

b. Payrolls.

(1) Even though an operator is providing a piece of heavy equipment as well as his
labor, it is clear from the language of the Davis-Bacon Act that individuals performing the
work of laborers and mechanics must be paid not less than the aggregate of the basic
hourly rates and fringe benefits regardless of any contractual relationship which may be
alleged to exist between the contractor or subcontractor and such laborers and mechanics.
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Also, they must be paid overtime compensation as required by the CWHSSA. It follows
that such covered operators are considered to be employees of the contractor or
subcontractor, as the case may be, and they must submit payrolls for such operators.

(2) Equipment owners furnishing operators with the equipment to perform covered
work are considered to be subcontractors and must comply with all the contract labor
standards provisions; however, the contract with the equipment owner for the manned
equipment may provide for payment of the operators by the prime contractor or
subcontractor, in which event the operators will be reported on their payrolls.

(3) The required content of payrolls and basic records is the same as for any other
covered workers. Also, since payrolls and Statement(s) of Compliance pertain only to
compensation for wages, no amounts for equipment rental should be included. Making
deductions (withholdings) from wages which may be required by Federal or other tax laws,
and labor agreements is the responsibility of the employing contractor. An employer's
compliance with such withholding requirements is not within the enforcement jurisdiction of
contracting officers; however, to the extent deductions are made they are subject to the
contracting officer's enforcement of relevant contract labor standards provisions.

5-5. Equipment Repair Activities.

a. Repairs at Job Site by Employees of Construction Contractors and
Subcontractors. Laborers and mechanics employed by such contractors and
working at the site of construction repairing equipment used on the covered
contract must be paid in accordance with the contract requirements.

b. Subcontractor Status of Equipment Dealers Pursuant to Lease Arrangement
with Construction Contractors.

(1) This applies to situations where the equipment used by construction
contractors is leased or rented from equipment dealers and the lease or rental agreement
provides that laborers and mechanics employed by the equipment rental dealer are
required to go upon the site of construction to repair the leased equipment. This does not
apply to purchased equipment and repair work thereon pursuant to manufacturer's or
dealer's written warranties and/or guarantees.

(2) The Solicitor of Labor has ruled that equipment rental dealers are subcontractors
under the Davis-Bacon Act where substantial and recurring repair work on the construction
site is involved, "substantial" being defined as work exceeding 20 percent of a person's
time in any work week. Accordingly, where laborers and mechanics employed by such a
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subcontractor perform work meeting the test, they are covered workers entitled to the
benefits of the Davis-Bacon Act as well as all other contract labor standards provisions
(WAB Case No. 64-3, Matter of Griffith Co.).

c. Repairs at Home Shop. Where the contractor has an established shop or yard used
by him as a place to work on his equipment generally, including equipment used on
covered and noncovered contracts, the laborers and mechanics employed therein need not
be paid in accordance with the contract requirements.

5-6. Capacity of Trucks. The Secretary of Labor's wage rate decisions contain various
truck driver classifications. In some decisions the minimum hourly wage rates vary
according to the capacity of the trucks. Some trucks are listed by cubic yard capacity and
others are listed according to ton capacity. As a result, questions may arise with respect to
the proper wage rate to be applied. The Solicitor of Labor, in addressing this issue, has
indicated that the controlling factor is the load carrying capacity of the vehicle, and not the
rating for registration or other purposes (Solicitor of Labor Opinion letter, 21 Feb 62).

5-7. Furnishing Materials and Hauling Operations.

a. General. Usually these situations involve questions of relationship that is whether
the party is a subcontractor or a bona fide materialman in relation to the prime contractor or
subcontractor. The solution to such questions is dependent upon the application of the
term "subcontractor," as distinguished from the term "materialman” to the activities
involved. Neither the Davis-Bacon Act nor the Secretary of Labor's Regulations, Part 5,
specifically define the terms "subcontractor" and "materialman™ as such.

b. Secretary of Labor's Regulations and Rulings.

(1) Regulations, Part 5, Title 29 CFR, in Section 5.2(g), say that the terms
“construction,” "prosecution,” "completion,” and "repair" mean all types of work done on a
particular building or work at the site thereof, including transporting of materials and
supplies to or from the building or work by the employees of the construction contractor or
construction subcontractor, and the manufacturing or furnishing of materials, articles,
supplies, or equipment on the site of the building or work. Thus, it is clear that such
employees performing such work are engaged in covered activities (DB-22, 12 Mar 62).

(2) The same regulations in Section 5.2(f) state that the terms "building" or "work"
generally include construction activity as distinguished from manufacturing, furnishing of
materials, or servicing and maintenance work. They further state that the manufacture or
furnishing of materials, articles, supplies, or equipment is not a "building" or "work" within
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the meaning of the regulations unless conducted in connection with and at the site of such a
building or work. The Department of Labor has traditionally considered the manufacture
and delivery of supply items to the worksite, when accomplished by bona fide materialmen
serving the public in general, as noncovered activities.

5-8. Drilling Services. The Solicitor of Labor has issued specific guidance relating to the
applicability of the Davis-Bacon Act the various types of drilling services (DB-40, 25 Jun
63; see also WAB 80-7, 22 Jul 83).

a. The Act is not applicable to exploratory drilling performed to obtain core borings for
use in engineering studies and planning for a dam, where the holes themselves will
presumably be abandoned or filled in.

b. Boring for soil samples is covered by the Act where the work is directly related and
incidental to the actual construction process (e.g., obtaining soil samples for purposes of
setting foundations). Such boring is not covered where it constitutes preliminary work (e.g.,
obtaining soil samples to formulate plans and specifications, or as part of site
investigation).

c. Drilling holes to be used for water wells, ventilating shafts, etc., is covered.

d. The Act does cover digging of test holes which are to be converted to water wells if
the tests at a hole indicate adequate yield and a production well is desired at that location.
The fact that some of the holes may not be used for wells is not significant - the
expectation that some of them may be so used is sufficient.

e. Plugging of oil or gas wells and removal of above-ground equipment, in connection
with construction of a reservoir, is covered whether the work is regarded as demolition or
drilling.

5-9. Carpet Laying and Installation of Draperies. The Davis-Bacon Act applies to carpet
laying and the installation of draperies when it is performed as an integral part of, or in
conjunction with, new construction. The Service Contract Act applies to carpet laying when
it is performed as part of routine maintenance, e.g., replacement of worn out carpeting in a
public building or a public work where no other construction is contemplated.

5-10. Clean-up Work. Cleaning work is covered by the Davis-Bacon Act in situations
where the cleaning is performed as a condition precedent to the acceptance of a building
as satisfactorily completed. For example, this would include activities such as window
scraping and washing, removal of excess paint, and sweeping. Where cleaning is carried
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out after the construction contractor and subcontractors have finished their work, left the
site, and the contracting agency has accepted the work as completed, such work would not
be covered under the Davis-Bacon Act.

5-11. Demolition Work in Relation to Construction. Demolition, standing alone, is not
subject to the Davis-Bacon Act. For example, the demolition of a building because such
structure is no longer needed would not in itself be a covered construction activity.
However, where an existing building is being demolished and further DBA-covered
construction activity at the site is contemplated, the Act would apply (Solicitor of Labor
Opinion, 20 Jun 61).

5-12. Landscape Contracting. Landscaping performed in conjunction with new
construction or renovation work subject to the DBA is covered. In addition, elaborate
landscaping activities standing alone such as substantial earth moving and rearrangement
of the terrain may constitute construction within the meaning of the Act, without requiring
that it be related to other construction work. Landscaping which is not covered by the Act
is work for which the SCA may be applicable.

5-13. Painting and Decorating. The Davis-Bacon Act provides coverage for the
"construction, alteration, and/or repair, including painting and decorating, of public
buildings or public works." The coverage also includes painting or re-painting of mail
collection boxes, street and traffic lines, the refinishing of floors and bowling lanes, and the
installation of wall covering or hanging wallpaper. Federal contracts for painting of
Government-owned, privately-occupied houses, apartments, commercial properties, etc.,
are also covered by the Act (DB-45, 1 Jun 65).

5-14. Public Utility Installation.

a. Whether or not the employees of a public utility, who perform construction type
work in connection with Federal or federally assisted projects, are covered by Davis-Bacon
will depend upon the nature of the contracts involved and the work performed.

b. Where a public utility is furnishing its own materials and is in effect extending its
own utility system, such work is not covered by the DBA. The same conclusion would apply
where the utility company may contract out such work for extending its utility system.
However, where the utility company agrees to undertake a portion of the construction of a
covered project (e.g., relocation of utility lines or installation of utility lines which are to
become the property of the project sponsor), such work would be subject to the DBA
provisions.
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5-15. Sewer Repair Services. The internal inspection of sewer lines for leakage and
damage through the use of closed circuit TV inspection and the simultaneous sealing of
leaks or other damage in the lines as the machine inspects the sewer line is covered by the
DBA. On the other hand, if the contract is only for inspection, the DBA would not apply.
However, the SCA would apply in the latter situation if the Government was a direct party to
the contract.

5-16. Steam and Sand Blast Cleaning. Steam and sand blast cleaning, as well as
bird-proofing, are covered by the Act. Such cleaning operations performed on public
buildings are authorized for the purpose of renewing the original appearance of these
buildings and are performed for the same purpose as painting and decorating which are
covered by the Act (DB-8, 17 Jul 61).

5-17. Supply and Installation Contracts.

a. Installation work performed in conjunction with supply or service (e.g., base
support) contracts is covered by the DBA where it involves more than an incidental amount
of construction activity (i.e., the contract contains specific requirements for substantial
amounts of construction, reconstruction, alteration, or repair work, and such work is
physically or functionally separate from, and can be performed on a segregated basis from
the other non-construction work called for by the contract). For example, DBA coverage
has been extended to installing a security system or an intrusion detection system,
installing permanent shelving which is attached to a structure, installing air-conditioning
ducts, excavating outside cable trenches and laying cable, installing heavy generators,
mounting radar antenna, and installing instrumentation grounding systems, where a
substantial amount of construction work is involved.

b. Whether installation involves more than an incidental amount of construction
activity depends upon the specific circumstances of each particular case and no fixed rules
can be established which would accommodate every fact situation. Factors requiring
consideration include the nature of the prime contract work, the type of work performed by
the employees installing the equipment on the project site (i.e., the techniques, materials,
and equipment used and the skills called for in its performance), the extent to which
structural modifications to buildings are needed to accommodate the equipment (such as
widening entrances, relocating walls, or installing wiring), and the cost of the installation
work - either in terms of absolute amount or in relation to the cost of the equipment and the
total project cost.

c. The DBA does not apply to construction work which is incidental to the furnishing
of supplies or equipment, if the construction work is merged with nonconstruction work or
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so fragmented in terms of the locations or time spans of its performance that the
construction work is not capable of being segregated as a separate contractual
requirement.

d. Coverage questions which cannot be resolved in accordance with the above
principles should be directed to the Department of Labor through the appropriate channels.

5-18. Flaggers. Flaggers who direct traffic on federally funded projects but perform no
manual construction work are still "laborers and mechanics" within the meaning of the Act
(see All Agency Memorandum No. 141, 19 Aug 85).

5-19. Logging Operations. The cutting and removal of marketable timber by a logger or
subcontractor is a part of the contract construction work and employees engaged in cutting
and removal come within the purview of the DBA provisions of the construction contract.
The test of coverage is: Is the work being performed by the logger or subcontractor any
part of the work which the contractor is required to do to satisfy the specifications as to
clearing and disposal? The fact that the contractor gives the timber to the logger in
consideration of the logger's cutting and removal makes no difference with respect to
coverage. When the contractor has made final disposition of the timber or debris in
accordance with the contract requirements, the taking of possession and the hauling away
by others is not a part of the contract work. In this connection, there may be situations
where the contractor, subcontractor, or logger performs all of the felling, trimming, and
sawing into log lengths or other suitable form, ready to be moved into commercial
channels. All such work on the contract site is a covered activity and all workers engaged
in such must be paid in accordance with the contract labor standards provisions.

5-20. Crews on Towboats and Pushboats Engaged in Transportation and Tending
Services.

a. General. Some background discussion is necessary for a clear understanding of
this subject. The courts have held that seamen are not laborers or mechanics; therefore,
seamen are not subject to the DBA or other construction contract labor standards
provisions.

b. Seamen. Pursuant to legislative history and court decisions the DOL's regulations
under the FLSA state that an employee will ordinarily be regarded as "employed as a
seaman" if he performs, as master or subject to the authority, direction, and control of the
master aboard a vessel, service which is rendered primarily as an aid in the operation of
such vessel as a means of transportation, provided he performs no substantial amount of
work of a different character. This is true with respect to vessels navigating inland waters
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as well as ocean-going and coastal vessels.

c. Not Seamen. (1) The question of whether or not an employee is a seaman
depends on the nature of his duties rather than on the title of his occupation. (2) The
regulations referred to above state that employees on "floating equipment" who are
engaged in the construction of docks, levees, revetments, or other structures, and
employees engaged in dredging operations or in the digging or in the processing of sand,
gravel or other materials are not employed as seamen within the meaning of the Act but
are engaged in performing essentially industrial or excavation work. (3) The "floating
equipment” mentioned above is that on which employees are working as laborers and
mechanics and used directly in the prosecution of the construction. Such floating
equipment includes piledrivers, equipment and material barges, dredges, and attendant
plant. The important distinction here is that such employees, although employed on floating
plant, are employed in the performance of construction work and not employed aboard a
vessel used as a means of transportation. Therefore, they are laborers and mechanics and
not seamen.

5-21. Removal of Asbestos-Containing Materials. Asbestos abatement projects give rise
to problems relating not only with respect to the appropriate trade classification but also as
to the appropriate labor standards provisions (DBA v. SCA).

a. DBA v. SCA - The DOL has advised this agency that either statute may apply to
such work depending upon the nature and purpose of the asbestos removal. The SCA
applies to asbestos removal performed in conjunction with demolition services (see
paragraph 5-11) where no future construction is contemplated. However, where such
removal is performed in conjunction with the rehabilitation of a public building or work, the
Davis-Bacon Act would apply.

b. Appropriate DBA Trade Classification - In recent years, questions have arisen as
to the proper classification for workers involved in asbestos-removal projects. In
addressing this issue, two considerations are critical:

(1) the location of the asbestos-containing material, i.e., mechanical systems (pipes,
boilers, and ducts) and

(2) the disposition of the insulated system (will it remain in place or be scrapped?).
In those contracts containing negotiated wage rates, the Fry Brothers (WAB Case No.
76-6, dated 14 June 1977) policy allows the Contracting Officer to follow negotiated (union)
classification practices. In these situations, we may refer to the International Agreement
(Appendix G) between the Laborers International Union of North America and the
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International Association of Heat and Frost Insulators and Asbestos Workers. This
agreement describes specific situations for asbestos removal and identifies the proper
classification for workers involved in removal work. Experience has shown that although
the Agreement specifically determines the classification of workers responsible for the
removal of asbestos-containing material, local trade unions may not necessarily adhere to
the Agreement. In these cases as well as in contracts containing open-shop (non-union)
wage rates, the District Labor Advisor must perform an area practice survey to determine
the proper classification. Further information relating to area practice surveys may be
found in Chapter 8.

5-22. Ship-Building, Alteration, Repair and Maintenance. The building, alteration, and
repair of ships under government contracts is work performed upon "public works" within
the meaning of the Davis-Bacon Act. Wage determinations for ship-building under the Act
are issued only if the location of contract performance is known when bids are solicited.
However, a government contract which calls for the construction, alteration, furnishing, or
equipping of a "naval vessel" (U.S. Navy and U.S. Coast Guard vessels) is subject to the
Walsh-Healey Public Contracts Act. A contract which calls for the maintenance and/or
cleaning, rather than alteration or repair, of a ship or naval vessel is a service contract
within the meaning of the Service Contract Act.

5-23. Air-Balance Engineers. In general, air balance engineers are not considered
laborers or mechanics within the meaning of the Davis-Bacon Act. The primary function of
such employees is to take measurements and to accumulate data upon which
recommendations are based to advise mechanical contractors how to rectify imperfections
or imbalances in heating or air conditioning systems which may become apparent after the
contractor(s) have installed such systems. Generally, however, such employees do not
physically make the required corrections. If, however, such employees spend a substantial
amount of their time in any workweek (i.e., more than 20 percent) on the site performing
manual, physical, and mechanical functions which are those of the traditional craftsmen,
they would be considered laborers or mechanics for the time so spent.

5-24. Leases Involving Construction Activity. The applicability of the Davis-Bacon Act to
leases involving construction has been the subject of various Wage Appeals Board
proceedings (In re Military Housing, Ft. Drum, WAB 85-16, August 23, 1985 and In re
Applicability of Davis-Bacon Act to Lease of Space for Outpatient Clinic, WAB 86-33,
June 26, 1987) and related litigation (Building and Constr. Trades Dept. v. Turnage, 705 F.
Supp. 5 (D.D.C. 1988)). As a result of the above, the applicability of the Act to any
specific lease contract can be determined only by considering the facts of the particular
contract. Among the factors to be considered are the length of the lease, the extent of
government involvement in the construction project, the extent to which the construction will
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be used for private rather than public purposes, and the extent to which the costs of
construction will be fully paid for by the lease payments. Questions with respect to the
applicability of the Act should therefore be referred to the District Counsel for consideration
in light of these factors.

5-25. “Working Subcontractors”. The statutory language of the DBA requires that alll
laborers and mechanics employed directly upon the site of the work be paid the
predetermined wage rates “...regardless of any contractual relationship which may be
alleged to exist between the contractor or subcontractor and laborers and mechanics...”. In
1960, the Attorney General issued a legal opinion that stated in relevant part “the gist of
the Secretary of Labor’s position is that the word ‘employed’ in the phrase “mechanics and
laborers’ does not necessarily import ‘employee.” (see 41 Op. Att'y Gen 488 (1960)).
Owners of subcontractor firms who are themselves performing the work of laborers and
mechanics are entitled to the applicable prevailing wage rate for the classification of work
performed. If the subcontract price covers the applicable wage rate for the number of hours
worked as a laborer or mechanic on the DBA job, the Department of Labor considers the
owner/subcontractor to have been paid in compliance.

5-26. Non-Federal Work-in-Kind Performed Pursuant to Project Cooperation
Agreements. In December of 2000, the Department of Labor advised the Assistant
Secretary of the Army for Civil Works that certain Civil Works projects authorized by annual
Energy and Water Resources Development Acts (such as the Water Resources
Development Act of 2000) are subject to the Davis-Bacon Act. In particular, the
Department of Labor asserted Davis-Bacon Act coverage of non-Federal work-in-kind that
is undertaken by non-Federal interests for credit or reimbursement. After extensive
consideration of the Project Cooperation Agreements (PCAs) under which credit or
reimbursement arrangements with non-Federal interests are addressed, the Department of
Labor concluded that all PCAs and similar type agreements that provide for prospective
non-Federal work-in-kind, for which the work is “construction” within the meaning of the
Davis-Bacon Act are covered by the Act and must include references to DBA in the PCA
or agreement.
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CHAPTER 6 - LABOR DISPUTES, WORK STOPPAGES, ACTIVITIES AND
COMPLAINTS OF LABOR REPRESENTATIVES

6-1. General. The contractor has the basic responsibility for handling labor difficulties
and work stoppages. As provided in the contract General Provisions clause entitled
"Notice to the Government of Labor Disputes,” whenever the contractor has knowledge
that any actual or potential labor dispute is delaying or threatens to delay the timely
performance of the contract, the contractor is required to give immediate notice thereof,
including all relevant information with respect thereto, to the Contracting Officer.

6-2. Action at District Office Level.

a. Contracting Officer and Labor Relations Advisor. Care must be exercised not
to obligate the government beyond what is compatible with law and regulations and not
to intimidate either contractors or laborers. The scope of action at the District level is
limited and must not involve the Corps of Engineers in the merits of labor disputes which
clearly do not raise an issue or involve allegations of violations of the government
contract labor standards provisions. In such cases the Contracting Officer or the District
Labor Relations Advisor may assist in settlement of disputes only by advising
contractors to make use of any facilities for conciliation and arbitration available in the
industry or locality including the Federal Mediation and Conciliation Service, the
National Labor Relations Board, state and local labor services, and arbitration
machinery established by collective bargaining agreements or by labor and contractor
organizations.

b. Handling Jurisdictional Disputes. Neither the Contracting Officer nor the District
Labor Relations Advisor will take part in the actual adjustment of jurisdictional disputes
between unions or similar disputes between labor representatives and contractors.
They may, however, attempt to get the parties in dispute together so that the parties may
settle their differences. On a dispute over work jurisdiction between unions within the
Building and Construction Trades Department, AFL-CIO, the contractor should be
advised to refer the question to the National Joint Board for the Settlement of
Jurisdictional Disputes if attempts to settle the dispute locally fail. Attempts should be
made to settle disputes over work jurisdiction or union representation between other
organized labor groups by agreement of the local, regional, or national union leaders
concerned or by the facilities offered by the Federal Mediation and Conciliation Service
and the National Labor Relations Board if the parties to the dispute cannot be
persuaded to settle their differences.

c. Reporting Disputes. Reports on labor disputes required by FAR 22.101-3 and

6-1



ER 1180-1-8
1 Aug 01

instructions from Office, Chief of Engineers, will be dispatched to higher authority by the
District Labor Relations Advisor as expeditiously as the importance and impact of the
situation dictates. Reporting procedures to be followed by ACO personnel are outlined in
Figure 6-1, which follows Chapter 6. These procedures are set forth below.

6-3. Action by Contractor.

a. Whenever he has knowledge that any actual or potential labor dispute is delaying
or threatens to delay the timely performance of the contract work, he should immediately
notify the Contracting Officer and furnish all relevant information with respect thereto.

b. In some cases, labor disputes may give rise to work stoppages which cause
delays in the timely performance of contracts. The Contracting Officer should advise the
contractor that he will be held accountable for delays that are reasonably avoidable. It
should be emphasized that the standard contract clauses dealing with default, excusable
delays, etc., do not relieve the contractor of delays that are not beyond his or his
subcontractors' control. A delay caused by a strike which is an unfair labor practice and
which the contractor could not reasonably prevent can be excused only to the extent that it
does not go beyond the point at which a reasonably diligent contractor could resume the
delayed performance by ending the strike by such means as:

(1) Filing a charge with the National Labor Relations Board so as to permit the NLRB
to seek injunctive relief in court;

(2) Use of the National Joint Board for the Settlement of Jurisdictional Disputes, or
other private Boards or organizations for the settlement of disputes.

6-4. Reporting Labor Disputes and Work Stoppages.

a. Quality Assurance Personnel. All field personnel should be on the alert for labor
difficulties, and when they become aware of any actual or potential labor difficulties, such
information will be given to the ACO for appropriate action. Such appropriate action will
involve immediate contact with the contractor or his representative on the worksite to
obtain all relevant information with respect thereto. QA personnel should make such inquiry
of the contractor as is necessary to obtain all information available for reporting purposes.
In the event the contractor does not have all the relevant information and representatives of
the aggrieved labor group are on the jobsite, contacts with them by QA personnel should
be limited to obtaining information which is pertinent to a complete preliminary report.
Higher headquarters concerned should be furnished the information as soon as possible
by the most expeditious means.
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b. Reporting by the ACO. When a labor dispute, work stoppage, or threatened work
stoppage occurs, the ACO will comply with the following procedure:

(1) Initial Report. The initial report should be forwarded by telephone, fax or e-mail to
the District Labor Advisor and the CO. The report will contain the information available as
set forth at DFARS 222.101-3.

(2) Follow-up Reports. Such reports will be made in accordance with paragraph (1)
above, to report information not available at the time of the initial report and to report
significant changes in the situation as previously reported. Follow-up reports will be made
not less often than weekly for the duration of the dispute.

(3) Final Reports. Final reports, containing all information called for and signed by the
responsible official of the reporting office, will be forwarded within five days after the
conclusion of the work stoppage.

6-5. Labor Activities.

a. Union and Open-Shop Contractors. Government contracting policy requires award
of lump-sum contracts to the lowest responsible bidder, irrespective of his labor policies in
regard to employment of "union" or "non-union™ workmen.

b. Activities of Representatives of Labor Organizations.

(1) Accredited representatives of labor unions or other organizations may carry on
legitimate and normal business dealings with the contractor or District Engineer and will
not, because of their position, be denied access to a project. The following applies to
labor activities on military reservations, civil works reservations and all other contract work
sites.

(2) Whenever labor representatives request permission to enter Corps of Engineers
installations on which private contractor employees are engaged in contract work, to
conduct union business during working hours in connection with the contract between the
Government and the contractor on which union members are employed, the ACO may
admit such representatives, provided:

(a) the presence and activities of the labor representatives will not interfere with the
progress of the contract work involved, and
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(b) the entry of such representatives to the installation will not violate pertinent safety
or security regulations. Labor representatives are not authorized to engage in organizing
activities, collective bargaining discussions or other matters not directly connected with the
government contract, on such installations. However, the ACO may authorize labor
representatives to enter upon the installation for the purpose of distributing organizational
literature and authorization cards to private contractors' employees provided such
distribution does not:

- occur in working areas or during working times of employees concerned;
- interfere with contract performance;

- interfere with the efficient operation of the installation; or

- violate pertinent safety or security regulations.

The determination as to who is an appropriate labor representative should be made by the
ACO on recommendation of the District Labor Relations Advisor after consultation with
local union officials. Business offices or desk space for labor organizations for solicitation
of membership, collection of dues, or other business of the labor organization, not directly
connected with the contract work shall not be permitted on the installation, except for the
routine functions of the working steward whose union duties are incidental to his assigned
job. In the event the ACO denies entry to a labor representative for any reason, he shall
include the reasons for denial, including (1) names and addresses of representatives
denied entry, (2) union affiliation of such representatives if known.

c. Complaints from Representatives of Unions, Trust Funds and Apprenticeship
Programs. Complaints from such representatives, other interested parties, or contractor
employees, alleging that a contractor is not complying with the fringe benefit payment
requirements, or other labor requirements of the government contract provisions, are not to
be regarded as "disputes" of the type discussed above. Complaints regarding
nonpayment of fringe benefits involve a question of compliance with the contract minimum
wage requirements which Contracting Officers are responsible for enforcing. Accordingly,
an investigation by the District Labor Relations Advisor, including an interview with the
complainant(s), shall be promptly conducted to determine the facts, and extent of corrective
action, if any, required of the contractor.
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Contractor notification of actual
@ or potential work stoppage

U.S. Army Corps of Engineers, District

U.S. Army Corps of Engineers, Division

U.S. Army Corps of Engineers
Office of the Chief Counsel, CECC-C

Labor Advisor
Office of the Assistant Secretary of the Army
(Research Development and Acquisition)

Reference: FAR 22.101
DFARS 222.101-3

Figure 6-1. - Processing of Contractor’s Notification of Actual or Potential Labor
Dispute A
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CHAPTER 7 - ENFORCEMENT PROCEDURE AND REPORTING

7-1. General. A sound enforcement program to assure that contractors are aware of
their responsibilities and that laborers and mechanics are properly paid includes: A
preconstruction labor relations letter; a preconstruction conference; and an adequate
review of the contractor's payroll records and field inspection of his operations. The
District Labor Relations Advisor will send a preconstruction labor relations letter to each
contractor who is awarded a construction contract. This letter will provide information
regarding the labor standards clauses and wage determination requirements of the
contract. This letter may also include sample forms and guidance as to their
submission.

7-2. Preconstruction Conferences.

a. Such conferences are required to be held with contractors to discuss what the
Contracting Officer expects of the contractor with respect to construction features,
safety, labor relations, and contractor inspection system, and to ascertain how the
contractor proposes to comply with the contract requirements. The extent of detailed
discussion of labor standards requirements will depend upon the contractor's previous
experience and compliance record on government contracts as well as the complexity of
the construction at hand. Discussion of the contractor's proposed method of
construction may disclose situations and conditions which were not anticipated. This is
one of the primary purposes of such conferences, i.e., to the extent possible bring to
light matters which need to be discussed and clarified. Chapter 5 contains guidance on
specific subjects to be discussed at these conferences. Appendix H, Preconstruction
Conference Check List, is suggested as a guide.

b. The District Labor Relations Advisor should participate in such conferences

whenever possible to assist field personnel. Contractors should be represented by a
principal of the firm, or the project superintendent, together with the principal assistants
who will be engaged in hiring and supervision, preparation of payrolls and payment of
wages, and similar representatives of all known subcontractors. In order to avoid problems
during contract performance, it may be suggested to prime contractors that they consider
bringing representatives of their principal subcontractors, if known, to the preconstruction
conference. The material presented to the contractor by the preconstruction letter should
be emphasized during the conference. This material may be elaborated upon by reference
to departmental regulations or those of the Secretary of Labor, and by other instructions
contained in this regulation. The conference should also afford the contractor an opportunity
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to discuss such aspects of his labor relations activities as he may desire. Copies of forms,
regulations, etc., should be furnished the contractor upon request.

c. The record (minutes) of the conference shall include appropriate coverage of items
discussed with regard to labor standards requirements.

7-3. Routine Enforcement Activities. The ACO is responsible for ensuring that the prime
contractors submit payrolls in a timely manner. The ACO's staff shall perform all required
checking of the contractor's field operations, including the checking of payrolls and
reporting any irregularities discovered which require further investigation or action at higher
level.

7-4. Quality Assurance Representative's On-the-Site Activities.

a. General. During the course of his other QA duties, the QA Representative will
observe that all posters and wage scales are properly displayed, and will familiarize
himself with the overall working conditions on the job.

b. Employee Interviews. Perhaps the most effective means of detecting labor
standards violations is through the conduct of labor standards interviews. These interviews
are essential to the detection of employee misclassification or other common violations.
Accordingly, the contract provides that the contractor will permit such interviews during
working hours on the job; however, the responsible QA Representative shall, at the start of
the work, inform the contractor's representative that he is required to and will conduct
interviews during working hours. They should be held at such times and places as to cause
the least possible interference with the performance of the employee's job and the other
duties of the QA Representative. Interviews shall not be held in the presence of the
employer, a supervisor, another employee, or any other person. The employee should be
advised that pursuant to the Privacy Act (5 USC 552a) the information being furnished is
confidential and that his identity will not be disclosed to the employer without the
employee's consent.

c. Frequency and Number of Interviews.
(1) In order to obtain a representative coverage of the work force, interviews
of employees working in the various trades (power equipment operators, laborers,

carpenters, ironworkers, etc.) should be conducted each week.

(2) The number of interviews during any particular week should be determined by the
type of work, turnover of employees, the number of employees working, as well as the
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length of time required to perform the contract work. For example, on a contract where the
work force is small and stable and all workers have been interviewed within a short period
of time, and no labor violations have been found, interviews should be suspended when it
is obvious that continued interviews would be repetitive and involve the same workers
week after week. This is not to say no further interviews are required in such a situation.
To ensure continued compliance with labor provisions, interviews will be resumed and
conducted at such intervals as the circumstances on the contract may dictate.

d. Reports of Interviews.

(1) QA Representatives use SF Form 1445°, Labor Standards Interview, when
conducting interviews. See Appendix | for this form. These interview reports are to be
used as a check against the contractor's or subcontractor's payroll for the week; therefore,
all interview reports will be attached to the payroll covering the week during which
interviews were held. Any irregularities apparent as a result of the interview should be
noted and called to the attention of the ACO office for such action as may be appropriate
under corrective administrative procedures.

(2) The SF Form 1445 contains some questions that have not been involved on
previous employee interview forms. Also, this form is to be signed by the employee. One
guestion pertains to cash payments for fringe benefits required by the posted wage
decision. In this regard, some wage decisions do not contain (require) any fringe benefits;
some wage decisions contain fringe benefits for some but not all classifications of laborers
and mechanics; and some wage decisions contain fringe benefits for all classifications.
Thus, the question will not be appropriate in some cases, and it may lead to some
misunderstanding on the part of the employee. In those cases where the applicable wage
decision does not require any fringe benefits with respect to the class of worker involved,
the answer to the question should be "None required" instead of checking yes or no.
Regarding the employee's signature, should he decline to sign the forms the interviewer
will, as a part of his comments, state the reason given by the employee for declining to
sign.

e. Handling Complaints. Complaints received from employees regarding their
classification and rates of pay should be brought to the immediate attention of the ACO in
order that an investigation may be made. Complaints received by an QA Representative
from a steward or union representative should be treated in the same manner. The QA

> A separate format showing the Privacy Act statement applicable to SF 1445 may be reproduced
locally and attached to the SF 1445.
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Representative should be prepared to answer questions from employees when they
request information as to the applicable contract rate or overtime provision. Under no
circumstances should the QA Representative give his opinion as to whether any back
wages are due any employee.

f. Whistleblower Protections. Contractor Industrial Relations Representatives should
be cognizant of the "whistleblower" protections created by Sections 6005 and 6006 of the
Federal Acquisition Streamlining Act of 1994, P.L. 103-355. The implementing regulation
(FAR 3.903) provides that “Government contractors shall not discharge, demote or
otherwise discriminate against an employee as a reprisal for disclosing to a Member of
Congress, or an authorized official of an agency or of the Department of Justice, relating to
a substantial violation of law related to a contract (including the competition for or
negotiation of a contract.” In this regard, upon receipt of a DBA minimum wage rate
complaint that includes an allegation of retaliatory discharge, the complainant should be
advised of the complaint procedures set forth at FAR 3.904.

g. Examination of Payrolls. QA Representatives shall examine payrolls submitted by
the contractor to check information developed through interviews and on-site observations
of the activities of the various classes of labor employed. Upon receipt of the contractor's
payroll, the QA Representative will record specific payroll statement data on ENG Form
3180, Contractor Payroll Record (Appendix J). The QA Representative will assure himself
that the payroll reflects the actual conditions at the work site. The following criteria will
apply to the examination of the payroll:

(1) Check to see: that the names and addresses of employees are on the payroll; that
they are properly classified and such classifications are descriptive of the type work or
equipment involved; that they are paid not less than the contract rate for their classification
as well as fringe benefits when required.

(2) Check the hours of work shown as compared to shift-hours or existing work
conditions. Also, check for proper overtime hours and rates.

(3) Compare the payroll with the daily logs to see that the payroll reflects the various
activities reported on the daily logs for the work week involved.

(4) Check for disproportionate use of laborers, trainees, and apprentices to
journeymen, and proof of registration of apprentices and trainees.

(5) Examine the contractor's Statement of Compliance to see that it is complete, that
the dates and deductions listed are consistent with those on the payroll, that no
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unauthorized deductions are made, and when fringe benefits are required, check the fringe
benefits portion of the statement for completeness and proper execution. Upon completion
of his examination, the QA Representative will so indicate by his initials and forward the
payroll, statements, and interview reports to the ACO Office.

7-5. Corrective Administrative Action on Nonaggravated or Nonwillful Violations. When
instances of noncompliance, discrepancies, errors, or omissions are found, the following
action shall be taken:

a. General. Payrolls are not in any event to be returned to the contractor to make
corrections. The custody and control of any payroll should not be relinquished by the
government at any time. Minor corrections may be effected only by the contractor or his
authorized representative on the payrolls in the ACO office in the presence of the QA
Representative or ACO office personnel, or by the contractor's submission of amended
payrolls reflecting such corrections. Corrections made directly on the payrolls should be
initialed by the same person who signed the Statement of Compliance submitted with the
payroll. Examples of such permissible corrections are:

(1) Correcting a wrong classification or one omitted as distinguished from a real
misclassification involving underpayments; correcting dates, computations, and other
figures; and such other corrections as are necessary to ensure that the payroll data is
correct and complete.

(2) Corrections involving any adjustment of money must be handled by supplemental
payroll and statement.

b. Overpayments. Experience has shown that contractor's payrolls occasionally
reflect what appears to be an overpayment of wages to an employee. Although the net
amount of pay shown for the employee appears to satisfy the contract minimum pay
requirements, in some cases the payroll is incorrect on its face. Some examples of the
above are: the total hours shown for the week are not supported by the daily hours, thereby
raising a question as to the correctness of the daily postings or an error in computing the
total; the gross pay shown is more than the total hours shown times the rates of pay which
also raises the same question: the net pay is less than the gross less the deductions
shown, which raises two further questions: (1) Is the net pay incorrect in itself, or (2) have
the deductions been inaccurately reported. The contractor is responsible for submitting a
payroll that is both correct and complete, and so long as the payroll is not correct on its
face it is not an acceptable payroll. Such discrepancies as are referred to above should
not be a matter for speculation by ACO personnel but should be explained by the
contractor. The contractor may make such explanation by a note on the payroll or in a
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separate writing.

c. Underpayments Involving Overtime Pay. Payrolls reflecting any underpayments
involving overtime compensation, regardless of cause, shall be given the required
checking at once and dispatched immediately to the District Labor Relations Advisor. The
District Labor Advisor will compute the overtime underpayments as well as the CWHSSA
liquidated damages and prepare, for signature by the ACO, written instructions to the
contractor concerning proposed corrective action and statutory appeals procedures
relating to the assessment of liquidated damages.

d. Other Underpayments. Atthe ACO office level the contractor may be instructed to
make restitution of underpayments and submit supplemental payrolls and statements in
cases resulting from misclassifications (where there is no disagreement as to the proper
classification) or other reasons, all of which are found not to be willful or aggravated.
Correction of underpayments may also be handled on the next regular payroll, provided the
payroll data clearly identifies the reason for the extra pay as well as the usual computations
to support and distinguish the regular pay from such additional pay. In all cases where the
contractor is instructed at this level to make restitution payments, the responsible QA
Representative will ensure that the corrective action is adequate. In the event the
contractor or any subcontractor does not satisfactorily and voluntarily comply with the
instructions of ACO personnel, the matter shall be called to the attention of the District
Labor Relations Advisor immediately and processed in the manner set forth in paragraph
7-6 of this chapter.

e. Disputes. In cases where there is a misclassification involved and there is
disagreement as to the proper classification, the ACO shall not direct any corrective action
but rather forward all relevant information including the following to the District Labor
Relations Advisor: Name and address of employee; payroll classification and wage rate,
dates, and hours worked on current payroll; total hours misclassified; total wages paid,;
brief description of duties and suggested classification; and contractor's position on the
matter. The Labor Advisor will then process the matter as prescribed by 29 CFR 5.13,
FAR 22.406-10 and the contractual general provision entitled "Disputes Concerning Labor
Standards." Figure 7-1, which follows Chapter 7, outlines the report process.

f. Proof of Effecting Restitution Payments. Regulations require that evidence of
restitution payments be obtained and incorporated into the contract files. When the
contractor is directed at the project level to make restitution payments such evidence will
be obtained. Quality Assurance personnel may require the contractor to prepare payroll
receipts to be signed by the employee, or furnish copies of canceled checks. Either
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method must be used in all cases where the employee is no longer employed on the
jobsite or not available for interview by the QA Representative subsequent to the payment.
If the employees are still on the job site, Corps personnel may question the employee
concerning same and sign an appropriate statement, either on the supplemental payroll or
separate writing, and attach it to the payroll.

7-6. Action on Aggravated or Willful Violations. In the event enforcement activities indicate
the contractor or his subcontractor are in aggravated or willful violation of the labor
standards provisions of the contract or if the amount of restitution wage payments to one or
more employees exceeds $1000, a special investigation shall be made by the District
Labor Relations Advisor. Under these circumstances, the QA Representative should not
attempt to conduct any interviews with the contractor or his employees. However, if any
employees make inquiries or complaints to any Corps personnel before a full scale
investigation is started, they should be advised that an investigation will be made. All such
inquiries, complaints, or evidence which an employee may present should be treated as
strictly confidential and no attempt should be made to advise them whatsoever as to
whether any back wages are due or action to take because of the violations by his
employer. Upon completion of the investigation, the District Labor Advisor will forward an
administrative report of findings to the Contracting Officer for further disposition of the case
as provided by applicable regulations and as outlined in Figure 7-2, which follows Chapter
7.

7-7. Records and Reports.

a. Payroll Record Card. Appendix J is Contractor Payroll Record, ENG Form 3180.
This record will be maintained for each contract. When all work on the contract is complete
this record will be signed by the Resident Engineer or Area Engineer and attached to the
final payroll.

b. Contract Completion. When a contract is nearing completion, the status of payroll
submissions and any required corrections should be reviewed in order that any
deficiencies may be discovered and appropriate action taken prior to the processing of
final payment to the contractor.

7-8. Withholding of Funds from Contractor's Payment Estimates - Administrative
Procedures.

a. FAR 22.406-9 provides that when the Contracting Officer believes a violation
exists, he shall withhold from payments due the contractor an amount equal to the
estimated underpayments, as well as any estimated liquidated damages due the United
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States under the Contract Work Hours and Safety Standards Act.

b. The Contracting Officer's formal correspondence to the contractor initiates the
withholding action by those responsible for preparing payment estimates; therefore, a copy
of such correspondence must be furnished the responsible office, and a copy should also
be furnished to the appropriate unit of the District Finance and Accounting Office. Whether
payment estimates are prepared on ENG Form 93 or a contractor's invoice and receiving
report procedure is used, the amounts withheld (for wages and liquidated damages) must
be clearly identified on the payment documents (e.g., ENG Form 93, Item 15G with
appropriate explanatory notes on reverse thereof). Also, such amounts withheld must be in
addition to any other deductions such as those for retained percentage and/or liquidated
damages for late performance. No part of the amounts withheld for labor violations is to be
released to the contractor until written clearance is received from the Contracting Officer.
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* coverage questions

* Misclassification of worker

' * Wage rates and payments
* Hours of

work

* payment of overtime

* withholding practices

U.S. Army Corps of Engineers, District

!

U.S. Army Corps of Engineers, Division

!

U.S. Army Corps of Engineers
Office of the Chief Counsel, CECC-C

!

Administrator, Wage & Hour Division
U. S. Department of Labor
200 Constitution Avenue, N.W.
Washington, D.C. 20210

Reference: 29 CFR 5.13
FAR 22.406-10
DFARS 222.406-103

Figure 7-1. - Processing of administrative matters relating to disputes between contracting
officers and contractor concemning labor standards compliance
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U.S. Army Corps of Engineers, District

Contracting Officer’s Report (FAR 22.406-8(d))
Report of Investigation (FAR 22-406-8)(DFARS 222.406-8)

y

U.S. Army Corps of Engineers, Division

l

U.S. Army Corps of Engineers
Office of the Chief Counsel, CECC-C

;

Criminal Labor Advisor
Prosecution Department of the Army Debarment
Sanctions
Recommended OASA (RDSA) Recommended
under under
18 USC 1001 40 USC 276a-2
Regional Administrator
U.S. Department of Labor
Department of
Justice i
Comptroller General
Reference: FAR 22.101 U.S. General Accounting Office
DFARS 222.101-3

Figure 7-2. Processing of reports relating to Corps of Engineers Investigations of
violations of the Davis-Bacon and Related Acts
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CHAPTER 8 - AREA PRACTICE SURVEYS

8-1. General. At the core of the Contracting Officer's effort to ensure contractor
compliance with the prevailing labor standards is the duty to be cognizant of "area
practice.” Whether to ensure the proper trade classification of specific workers or to
ensure the application of the proper schedule of wage rates, the District Labor Advisor
is frequently involved in the compilation and assessment of data relating to classification
practices in the vicinity of Corps projects.

8-2. Trade Classification Issues. As has been noted previously, the most common
violation of the Davis-Bacon Act is the incorrect classification of employees. The
misclassification of employees and the detection of resulting wage underpayments will
sometimes be a simple or readily recognizable situation. However, there are many
occasions when the distinction between trade classifications is a matter of dispute.
Further, disputes may arise which involve the Contracting Officer, contractors, contractor
associations, contractor employees, unions and/or the DOL. All these disputes arise in
an industry that is, by its nature, fragmented and secular. Thus, with the growth of open
shop construction, there has been an increasing trend towards specialty or task-oriented
trades (e.g., Metal-building Assemblers). This represents a diminished focus upon
traditional craft classifications (e.g., Ironworker). This tendency would appear to underlie
many of the additional classification requests that have been submitted to the DOL in
recent years. The basis for the resolution of disputes involving these requests may be
found in the Act which states in pertinent part

"...prevailing for the corresponding classes of laborers and mechanics employed on
projects of a character similar to the contract work in the city, town, village or other civil
subdivision of the State, in which the work is to be performed,..."

Thus, when a dispute concerning the proper trade classification arises, the District Labor
Advisor should contact the appropriate DOL Regional Wage Specialist. The DOL policy in
classification matters was established by the Wage Appeals Board in Fry Brothers
Corporation (WAB Case No. 76-6, 14 Jun 77). It was reasoned that the proper
classification of work performed by workers is that classification used by firms whose
wage rates were found to be prevailing in the area and incorporated in the applicable
wage determination. Thus, the first step in the process of determining proper classification
would be to determine the nature of the contract wage determination. In the survey of wage
conditions in the applicable area, the DOL will have already determined that one of three
conditions prevails. The resulting DOL wage determination will be based on 1) union
negotiated, 2) open shop (non-union) wage rates, or 3) a mixed schedule (e.g., union
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electricians and open shop laborers). The content of the area practice survey thus
depends upon which of the three conditions apply. Information relating to which of these
three conditions apply may be gathered from the "identifiers" provided by the DOL in the
body of the wage determination. Above each classification (or group of classifications)
listed within a particular determination, an alphanumeric "identifier" and date provide
information about the source of the classification(s) and wage rate(s) listed for it. Thus,
SU indicates that the rates were derived from survey data which may include union and
non-union data. Any identifier beginning with characters other than SU is used where union
classification(s) and wage rate(s) have been found prevailing. In each such identifier, the
first four letters indicate the international union for the local union that negotiated the wage
rates under that identifier. Then there is a four digit code that indicates the local union
number. For example, for the identifier ELEV0101, ELEV represents the Elevator
Constructors Union and 0101 represents their local union number. For purposes of
determining appropriate classifications therefore, one of the following conditions may

apply.

(2) If the applicable wage determination reflects union rates for the classifications
involved, the unions whose jurisdiction the work may be within should be contacted to
determine whether the respective union performed the work in question on similar projects
in the county in the period one year prior to the beginning of construction of the project at
issue. If so, each union should be asked how the individuals who performed that work were
classified. The information provided by the unions should be confirmed with collective
bargaining representatives of management (e.g., contractors' associations such as local
chapters of the Associated General Contractors of America, the Associated Builders and
Contractors, the National Electrical Contractors Association, etc.). If all parties agree as to
the proper classification for the work in question, the area practice is established.

(2) If the applicable wage determination reflects open shop rates for the
classifications involved, open shop contractors should be contacted and asked whether
they performed the work in question on similar projects in the county in the period one year
prior to the beginning of construction of the project at issue. If so, these contractors should
be asked how the employees who performed this work were classified. If all contractors
agree, or if a clear majority of the contractors agree, the area practice is established. If no
open shop contractor performed the work at issue in the county in the time period one year
prior to the beginning of construction, the Labor Advisor should contact the DOL's Regional
Wage Specialist for further guidance.
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(3) If the applicable wage determination reflects a mixed schedule of rates, it is
necessary to contact the unions as well as union and open shop contractors (and/or their
associations) to determine who performed the work at issue on similar projects in the area
in the period one year prior to the beginning of construction of the project. If all parties
agree, or if a clear majority of the parties agree on the classification, the area practice is
established.

8-3. Full Scale Area Practice Surveys. Whether the survey is conducted in order to
evaluate a contractor's request for authorization of additional classification and rate or to
identify a possible misclassification, it is essential that the District Labor Advisor document
the steps undertaken in the survey. For each of the above conditions, there are many
reasons why the parties may not agree (i.e., jurisdictional dispute between the unions,
management does not agree with the union, or disagreement among the open shop
contractors). In the absence of agreement or a clear majority of parties in agreement, it
becomes necessary to conduct a full scale area practice survey. Inrecent years, the DOL
has directed contracting agencies to conduct such full scale surveys. However, there is
neither regulatory guidance (i.e., CFR, FAR) nor policy directives (i.e., All-Agency
Memoranda) available for such efforts. Accordingly, agencies have naturally been reluctant
to assume responsibility for such surveys, maintaining that this work should only be
performed by DOL personnel since they are responsible for the predetermination of
prevailing rates. DOL has maintained that Reorganization Plan No. 14 of 1950 tasks the
Contracting Officer with the responsibility of day to day enforcement of labor standards. It
is argued that a prerequisite to the exercise of such responsibility is a familiarity with
classification practices within the project area. Without attempting to here resolve the
issue of primary responsibility for full scale surveys, it can nonetheless be stated that for
those districts with the resources to conduct such surveys, classification disputes will be
more expeditiously resolved when they are forwarded to the DOL with as much area
practice information as can be developed by the contracting agency. Experience has also
demonstrated that contractor requests for authorization of additional classifications and
rates are processed in a more timely manner when they are submitted with area practice
information. The following section details the method of conducting a full scale area
practice survey for purposes of determining the appropriate trade classification.

8-4. Documenting the Area Practice Survey. As with the survey procedures noted above,
the District Labor Advisor should attempt to identify similar projects in the same
geographical area as the project under investigation which were in progress during the
period one year prior to the start of construction for the subject project. If no similar
projects were built in the area during that time frame, it may be necessary to expand the
survey in time (two or three years) and/or to contiguous counties. After establishing the
framework for the survey, the following steps are to be taken:
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(a) Determine what firms performed the work in question on these projects and
contact those which are either open shop or union depending on the basis for the wage
rates issued in the applicable wage determination. Itis important to note that the existence
of a classification within a collective bargaining agreement alone is not sufficient to
determine the appropriate classification. It must be demonstrated that an existing
classification actually performs the work in question (More Drywall, Inc., WAB 90-20, April
29, 1991; Miller Insulation Company, WAB 94-01, May 2, 1994; and Volkman Railroad
Builders, WAB 94-10, August 22, 1994).

(b) From each firm contacted, determine the week in which the greatest number of
employees performed such work on these projects (i.e., "peak week") and determine how
such employees were classified.

(c) Compile all information received and total the number of employees in each
classification which performed the work in question. The classification which has the clear
majority of employees performing the work is the proper classification. However, if it is
found that only 51% to 60% of the employees in a classification performed the work in
guestion, contact the DOL's Regional Wage Specialist for further guidance. If no common,
single classification practice is found to be predominant in the area or if no project
involving work of a similar nature is found, the DOL generally will not take exception to the
contractor's particular classification practices.

(d) The Dictionary of Occupational Titles, published by the Bureau of Labor Statistics
may be used as reference material, it cannot be relied on for resolving Davis-Bacon
classification questions.

8-5. Determining the Appropriate Schedule of Wage Rates.

(@) All Agency Memoranda Numbers 130 and 131 give general, broad outlines of the
proper categories of the various types of construction (building, heavy, highway and
residential) subject to "local or area practice”. (These Memoranda are enclosed as
Appendix K). For example, where a contract for a project (such as a sewage treatment
plant) contains multiple wage schedules (e.g., building and heavy), it may be necessary to
resort to area practice to determine which schedule of rates applies to various parts of a
project.

(b) The survey is conducted in essentially the same manner as described in
paragraph 8-4 above, except that the pivotal issue becomes the determination of which
rates were paid on similar projects for the type of work in dispute rather than which
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particular classification of laborer or mechanic performed a specific task. In conducting
such a survey, all projects of a character similar are generally considered. However, in the
case of either building or residential construction wage schedules, whether other
Davis-Bacon Act covered projects may be included in the area practice survey must first
be determined from the DOL's Regional Wage Specialist. This will depend upon whether
such covered projects were included in the wage survey which served as the basis for
issuing the wage rates in the applicable wage determination.
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CHAPTER 9 — LABOR STANDARDS RESOURCES, INFORMATION SYSTEMS AND
REPORTS

9-1. General. This chapter provides CIR representatives with an overview of labor
standards resources, information systems and reports. The following paragraphs
highlight certain resources that enhance labor standards compliance, the management
information system that allows for the tracking of individual cases and the generation of
specific reports that identify program trends and problems. It should be recognized that
these automated resources and reporting systems are dynamic and are revised
frequently to meet labor standards compliance assurance requirements and objectives.

9-2. Labor Standards Information Resources. The Internet provides USACE CIR
representatives with access to a number of websites that serve to enhance labor
standards program administration. The Corps of Engineers Automated Legal System
(CEALS) homepage contains a link (www.usace.army.mil/do-prot/othlink.html) that
provides information relating to the following:

a. Applicable Regulations

(1) Code of Federal Regulations

(2) Federal Acquisition Regulation

(3) Defense Federal Acquisition Regulation Supplement

(4) Army Federal Acquisition Regulation Supplement

(5) Engineer Federal Acquisition Regulation Supplement

(6) Engineer Regulation 1180-1-8, Labor Relations

(7) Engineer Pamphlet 1180-1-1, Service Contract Act Labor Relations

b. Internet Sites Relating to Contracting Agency Pre-Award Activities

(1) Listing of Debarred, Ineligible and Suspended Contractors

(2) VETS-100 Federal Contractor Program

(3) The Office of Federal Contract Compliance Programs Pre-Award Registry
(4) Office of Federal Contract Compliance Programs Regional Offices

c. Internet Sites Relating to Agency Labor Standards Compliance Requirements

(1) Index to U.S. Department of Labor’'s Wage Appeals Board Decisions

(2) Index to U.S. Department of Labor's Administrative Review Board Decisions

(3) DOL’s Office of Administrative Law Judge’s Davis-Bacon and Service
Contract Act Newsletter
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(4) DOL’s Office of Administrative Law Judge’s Library
(5) Apprenticeship and Training Information

d. Related Sites

(1) Wage Grade Rates
(2) General Schedule Wage Rates
(3) Department of Labor’s Service Contract Act Directory of Occupations.

e. In addition to the above resources, USACE Labor Advisors may access
Contractor Industrial Relations Information letters at the Legal Services Deskbook
subsection on CIR (http://www.ceals.usace.army.mil/corps-
prot/deskbook/oce/menu/hgm04a.htm). There is an Index that identifies the subject
matter for over one hundred CIR letters.

9-3. Labor Computer Conference. Another source of information for USACE Labor
Advisors is the Labor Conference (http://www.ceals.usace.army.mil/caucus/caucus.html)
within the CEALS program. Initiated in 1990, the Labor Conference has facilitated the
dissemination of critical labor standards information. In addition, with its detailed topical
index, the conference has served as an invaluable learning resource as experienced
CIR representatives have been able to more readily share insights with newer USACE
CIR team members. Item Number 1 contains a detailed subject matter index by which
CIR team members may focus on particular areas of concern. Access to this system
requires both user identification numbers and passwords to be furnished by the CEALS
Project Manager.

9-4. Matter Tracking System (MTS). Matter Tracking is a Windows-based system
designed to track case matters for which USACE Counsel offices are responsible. MTS
was deployed by the Office of the Chief Counsel to provide Counsel members with the
capability to manage workloads, to produce reports, and to share information with other
USACE counsel offices. MTS is organized into databases called “Notebooks” which track
a broad array of matters. In particular, MTS contains a “Labor Notebook” which tracks the
status of labor standards matters in four basic areas. CIR Representatives enter labor
standards matters relating to full scale labor standards investigations; the assessment of
liquidated damages under the Contract Work Hours and Safety Standards Act
(CWHSSA); Additional Classification and Rate Disputes; and Requests for Department of
Labor Opinions under 29 CFR 5.13. The system provides USACE CIR Representatives
with enhanced report generation capabilities that facilitate program management within the
district. AMTS User’s Guide and a Quick Reference Guide on How to Enter Labor
Matters into MTS are available on-line (http://www.ceals.usace.army.mil/corps-
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prot/mtsuse.html.).

9-5. Resident Management System (RMS).

a. The Resident Management System is a Windows-based system designed to
support contract construction management at USACE field offices and district
headquarters offices. Of particular relevance to the USACE labor standards mission is the
QA/QC module that provides for a systematic approach to various labor standards
compliance activities. Among the activities that are addressed in the QA/QC planning
phase is the ability to plan/track labor standards interviews and contractor payroll
submissions. The QA/QC module enables USACE CIR representatives to acquire a
detailed picture of the firms performing on a particular date as well as the types of
equipment used and the number of employees performing on site. Initial deployment of
RMS system has demonstrated that this module has proven invaluable in the investigation
of labor standards complaints alleging contractor non-compliance with contract labor
provisions.

b. As with other systems noted above, access to RMS requires both a user
identification number and password from UPASS, check with the District UPASS
Administrator. Access rights to contracts and/or offices in the RMS database must be
obtained from the District RMS System Administrator. USACE Representatives are
encouraged to familiarize themselves with the operation of the RMS system to ensure
that the labor standards capabilities are exercised to maximum effect.

9.6. Semi-Annual Labor Standards Enforcement Report.

a. Department of Labor (DOL) Regulations 29 CFR 85.7(b) require Federal
agencies administering programs subject to Davis-Bacon and Related Act (DBRA) and
Contract Work Hours and Safety Standards Act (CWHSSA) labor standards to furnish a
Semi-Annual Labor Standards Enforcement Report to the Administrator of the Wage and
Hour Division. These reports are due to the DOL on April 30 and October 31 of each year.
The information required for this report highlights two related activities: contract awards
and labor standards enforcement activities. The contract award information comprises the
first two data elements of the report while the labor standards enforcement data comprises
the balance of the required elements. Information concerning the number of construction
contracts subject to the Davis-Bacon Act awarded during the reporting period and the
dollar amount of those contracts can be retrieved from the Standard Procurement System
(SPS). The CIR Representative should initiate a request for assistance to the SPS
Administrator for the reporting element identifying the information sought. This data call
should cite the regulatory basis (29 CFR 5.7) for the information requested. Much of the
information relating to compliance activities (items (4) through (14) below) can be gathered
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from the Labor Notebook within the Matter Tracking System.

b. USACE CIR Representatives preparing Semi-Annual Labor Standards
Enforcement Reports shall follow the guidelines set forth below.

(1) Period covered. The subject period covers only contracts awarded during the
reporting period. Not included in this element are contracts awarded prior to this period

even though the contract may still be underway.

(2) Number of prime contracts awarded. Enter total number of prime contracts
subject to DBRA/CWHSSA that were awarded during this period.

(3) Total dollar amount of prime contracts awarded. Enter the dollar amount of the
contracts reported in (2) above.

(4) Number of contractors/subcontractors against whom complaints were received.

0] Prime Contractors
(i) Subcontractors

(5) Number of investigations.

0] Undertaken
(i) Completed

(6) Number of contractors/subcontractors found in violation.

0] Prime Contractors
(i) Subcontractors

(7) Amount of wage restitution found due under-

() Davis-Bacon Act
(i) CWHSSA

(8) Number of employees due wage restitution under-

(i) Davis Bacon Act
(i) CWHSSA
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(10) Number of complaints received from

(i) labor unions

(i) individual employees
(iii) Department of Labor
(iv) Others

(11) Number of employees and the total amount paid/withheld under

(i) Davis-Bacon Act

- employees

- amount
(ii) CWHSSA

- employees

- amount
(iii) Copeland Act

- employees

- amount

(12) Preconstruction activities-

(1) Number of conferences held.
(i) Rreconstruction letters sent.

(1 3) Number of Compliance Checks performed. This item should include the total

number of on-site inspections (in which the UCASE QA Representative notes the work
performed and the classifications doing the work, job site posting requirements, etc.),
the number of payrolls checked and labor standards interviews conducted.

(14) Number of Employees Interviewed. Even though included in item (13)

above, this item should be reported separately.

FOR THE COMMANDER:

Q fod (b

11 Appendices ROBERT CREAR
(See Table of Contents) Colonel, Corps of Engineers

Chief of Staff
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(Davis Bacon Act as Amended and Relaled Slalules)
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Emplayment Standards Adminisiration
Wage and Hour Division
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<

FOR DEPARTMENT
OF LABOR USE

Response To Reques!

a.[] Use area determination
issued for this area

Mail Your Requesl To:
U.S. DEPARTMENT OF LABOR
o PR

Employ
Wage and Hour Division

Branch of Construction Contract Wage Detarminations

Washington, D.C. 20210

Requesling Officer (Typed name and signature)

Departmenl, Agency, or Bureau

Phone Number

b.[[] The attached decision

Date of Request Estimaled Advertising Date

Estimated Bid Opening Dale

Prior Decision Eslimaled $ Value of Contracl

Type of Work

noled below is applicable (o Number (if any) Ounder 172 Mil. (o5 Mil [sidg. O Highway
this projecl. (172 to 1 Mil, Over 5 Mil, [J Resid. [J Heavy

Decision Number

Dale of Decision

Expires

Supercedes Decision Number

Address lo which wage delermination should be mailed. (Prinl or type)

[

Location of Project (Cily, County, Slale, Zip Code)

Descriplion of Work (Be specific) (Print or lype)

CHECK OR LIST CRAFTS NEEDED
(Atlach conlinualion sheet if needed)

Asbestos workers
Boilermakers

Bricklayers

Carpenlers

Cemenl masons
Eleclricians

Glaziers

lronworkers

Laborers (Specify classes)

[EETEE T

Lathers

Marble & tile selters, lerrazzo
workers

Painters

Piledrivermen

Plasterers

Plumbers

Roofers

Sheel melal workers

Soll floor layers

Sleamlilters

Welders--rate for craft

Truck drivers

Power equipmenl operators

(Specify lypes)

HL

RRRRRRRARE

[T

Approved
Other Cralls
308-104 U.S. GPO : 1988 -220-759/80295 Slandard Form 308 (Rev. May 1985

NSN 7540-00-105-0078

U.S. Department of Labor - 29 CFR Part 1
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NOTICE
TO ALL
EMPLOYEES

Working on Federal or Federally
Financed Construction Projects

MINIMUM You must be paid not less than the wage rate
in the schedule posted with this Notice for the
WAGES kind of work you perform.

VE You must be paid not less than one and one-half.
O RTIME times your basic rate of pay for all hours worked
over 40 a week. There are some exceptions.

Apprentice rates apply only to apprentices
APPRENTICES properly registered under approved Federal or
State apprenticeship programs.

PROPER If you do not receive proper pay, contact the
PAY Contracting Officer listed below.
£X: Wee Guvermr=t taapartor, oF
a WITL: Bt gowe 0 7%=\ P avar
A WRITC: Seeye. Craee ..-'..‘m [P Y
e
Somtwvtile, Eamamny ¢0mi] -Soed

or you may contact the nearest office of the
Wage and Hour Division U.S. Department of
Labor. The Wage and Hour Division has offices
in several hundred communities throughout the
country. They are listed in the U.S. Government
section of most telephone directories under.
U.S. Department of Labor

Employment Standards Administration

U.S. Department ol Labor

Empiayrrent Standarcs
13238 ATl BN
v Poblication
Se=taos Josvery 1900 Wege 013 Mowr Oraeon

B-1
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Appendix C

STATEMENT OF COMPLIANCE

Public reporting burden for this collection of information is estimated to average 16 minutes per response, including the time for reviewing instructions, searching existing data
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other
aspect of this collection of information, including suggestions for reducing this burden, to Department of Defense, Washington Headquarters Services, Directorate for
Information Operations and Reports, 1215 Jefferson Davis Highway, Suite 1204, Arlington, VA 22202-4302, and to the Office of Management and Budget, Paperwork
Reduction Project (1215-0149), Washington, DC 20503.

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO EITHER OF THESE ADDRESSES. RETURN THE COMPLETED
FORM TO THE CONTRACTING OFFICER .

1. PAYROLL NUMBER [ 2. PAYROLL PAYMENT DATE (YYMMDD) | 3. CONTRACT NUMBER I
1. do hereby state
(Name of signatory party) (Title)
(1) ThatI pay or supervise the payment of the persons employed by on

{Contractor or subcontractor)

the . that during the payroll period commencing on the
(Building or work)

day of , 19 and ending the day of] , 19 , all personsons employed on

said project have been paid the full weekly wages earned, that no rebates have been or will be made either directly or indirectly to or on behalf of said

from the full weekly wages earned by any person and that no deductions have been made either
(Contractor or subcontractor)

directly or indirectly from the full wages earned by any person, other than permissible deductions as defined in Regulations, Part 3 (29 CFR Subtitle A),
issued by the Secretary of Labor under the Copeland Act, as amended (48 Stat. 948, 63 Stat. 108, 72 Stat. 967; 76 Stat. 357; 40 U.S. C. 276¢), and desciribed

below:

(2) That any payrolls otherwise under this contract required to be submitted for the above period are correct and complete; that the wage rates for laborer or
mechanics contrained therin are not less than the applicable wage rates contained in any wage determination incorporated into the contract; that the
classifications sct forth therin for each laborer or mechanic conform with the work performed.

(3) That anyu apprentices employed in the above period are duly registered in a bona fide apprenticeship program registered with a State apprenticeship agency
recognized by the Bureau of Apprenticeship and Training, United States Department of Labor, or if no such recognized agency exists in a State, are registered
with the Bureau of Apprenticeship and Training, United States Department of Labor.

(4) That:

(a) WHERE FRINGE BENEFITS ARE PAID TO APPROVED PLANS, FUNDS, OR PROGRAMS

- In addition to the basic hourly wage rates paid to each laborer or mechanic listed in the above referenced payroll, payments of fringe benefits as
P P
listed in the contract have been or will be made to appropriate programs for the benefit of such emplayees, except as noted in Section 4(c) below.
(b) WHERE FRINGE BENEFITS ARE PAID IN CASH

[1 - Each laborer or mechanic listed in the above referenced payroil has been paid as indicated on the payroll, an amount not less than the sum of the
applicable basic hourly wage rate plus the amount of the required fringe benefits as listed in the contract.

(c) EXCEPTIONS
EXCEPTION (Craft) EXPLANATION

5. REMARKS

6. NAME (Last, First, Middle Initiaf) 7. TITLE 8. SIGNATURE

The willful falsification of anv of the above statements may subject the contractor of subcontractor to civil or criminal prosecution.
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Appendix D
US DEPARTVENT OF LABOR PAYROLL, QVBNa: 12150149
WAGE AND HOUR DIVISICN (For Contractar’s Optiorad Use; See Instruction, Foom WEESS7 Trst.) Expires: 0831-94
NAVECF CONIRACICR || CRSLBCINIRACICR | ] ADTRESS
PAYRALL NO FCRWEEKENING, PROECTANDLOCATION PROECTCRCONIRACTNO
) @ (€] (4 DAY&TAIE ® © Q@ ® ©
ar I
NAVE ACDRESS, AND NUVEERCF WCRK TTTT T ] o | raE | s DEDLCTIONS Ner
SOOALSELRNY WIHHOLONG | QLASSFICATIONS | (R HRS | &F AV HCA | WIE OIHR TOTAL WAGES
NIMER (F BRI HOURS WORKED PAY | BARNED HILDING DEDLCTIONS PAID
EVPLOYEES ST EACH DAY WX FORWORK

FORMWH347 (¥91) - FORY ERLY SOL 18— PURCHASE THIS FORMDIRECTLY FROMTHE SUPT, OF DOCUVENTS
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APPROPRIA X
REQUEST FOR AUTHORIZATION OF T sermnce AT OMBNo.: 80000089
ADDITIONAL CLASSIFICATION AND RATE [ construction contRacT Expires:  02/28/96

Public reporting burden for this collection of information is estimatad to average 15 minutes per response, ncluding the time for reviewing Instructions, searching existing data
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other

aspect of this collection of information, inchuding suggestions for reducing this burden, to the FAR Secretariat (VRS), Office of Federal Acquisiion Policy, GSA, Washington,

DC 20405; and to the Office of Management and Budget, Paperwark Reduction Project (8000-0088), Washington, DC 20503.

NOTE: THE CONTRACTOR SHALL COMPLETE ITEMS 3 THROUGH 16 AND SUBMIT THE REQUEST, IN QUADRUPLICATE, TO THE CONTRACTING OFFICER

1.T0: . 2. FROM: (REPORTING OFFICE)
ADMINISTRATOR, Employment Standards Administration

WAGE AND HOUR DIVISION
U.S. DEPARTMENT OF LABOR
WASHINGTON, D.C. 20210

3. CONTRACTOR 4. DATE OF REQUEST
6. CONTRACT NUMBER 6. DATE BID OPENED (SEALED 7. DATE OF AWARD 8. DATE CONTRACT WORK 9. DATE OPTION EXERCISED (/F
BIDDING) STARTED | APPLICABLE) (SCA ONLY]

10. SUBCONTRACTOR (/F ANY)

11. PROJECT AND DESCRIPTION OF WORK (ATTACH ADDITIONAL SHEET IF NEEDED)

12. LOCATION (CITY, COUNTY AND STATE)

. IN ORDER H VIDED FOR
INDICATED CLASSIFICATION(S) NOT INCLUDED IN THE

RSER ORNTR/ x

D) A A ACT,
DEPARTMENT OF LABOR DETERMINATION

NUMBER: ) DATED:

a LIST IN ORDER: PROPOSED CLASSIFICATION TITLES(S); JOB DESCRIPTION(S); DUTIES; ENTS
AND RATIONALE FOR PROPOSED CLASSIFICATIONS {SCA ONLY} b. WAGE RATE(S) c. FRINGE BENEFITS PAYM

(Use or sttach additionsl sheets, if v/

14. SIGNATURE AND TITLE OF SUBCONTRACTOR REPRESENTATIVE (/F ANY)[15. SIGNATURE AND TITLE OF PRIME CONTRACTOR REPRESENTATIVE

16. SIGNATURE OF EMPLOYEE OR REPRESENTATIVE TITLE THECK APPROPRIATE BOX-REFERENCING BLOCK 13.

[] AcRee [ DISAGREE

TO BE COMPLETED BY CONTRACTING OFFICER (CHECK AS APPROPRIATE - SEE FAR 22.1019 (SCA) OR FAR 22.406-3 (DBA))

THE INTERESTED PARTIES AGREE AND THE CONTRACTING OFFICER RECOMMENDS APPROVAL BY THE WAGE AND HOUR DIVISION. AVAILABLE INFORMATION
AND RECOMMENDATIONS ARE ATTACHED.

THE INTERESTED PARTIES CANNOT AGREE ON THE PROPOSED CLASSIFICATION AND WAGE RATE. A DETERMINATION OF THE QUESTION BY THE WAGE AND
HOUR DIVISION IS THEREFORE REQUESTED. AVAILABLE INFORMATION AND RECOMMENDATIONS ARE ATTACHED.

(Send copies 1, 2, and 3 to Departrnent of Labor}

SIGNATURE OF CONTRACTING OFFICER OR REPRESENTATIVE TITLE AND COMMERCIAL TELEPHONE DATE SUBMITED
NO.
B o, DEPARTMENT OF LABOR STANDARD FORM 1444 (REV. 12:90)

Prescribed by GSA-FAR (48 CFR) 53.222(f)
E-1
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STATEMENT AND ACKNOWLEDGMENT Crnres. 098 ar

Public reporting burden for this collection of information is estimated to average 1.5 hours per response, including the time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send
comments regerding this burden estimate or any other aspaect of this collection of information, including suggestions for reducing this burden, to the
FAR Secretariat (VRS), Office of Federal Acquisition and Regulatory Policy, GSA, Washington, DC 20405; and to the Office of Management and
Budget, Paperwork Reducation Project (3000-0014), Washington, DC 20503.
PART | - STATEMENT OF PRIME CONTRACTOR

1. PRIME CONTRACT NO. 2, DATE SUBCONTRACT 3. SUBCONTRACT NUMBER
AWARDED

4. PRIME CONTRACTOR (Name, address and ZIP code) 5. SUBCONTRACTOR (Name, address and ZIP code)

6. The prime contractor states that under the contract shown in Iitem 1, a subcontract was awarded on the date shown in Item 2 by
(Name of Awarding Firm)

to the subcontractor identified in item 5, for the following work:

7. PROJECT 8. LOCATION

9. NAME AND TITLE OF PERSON SIGNING 10. BY (Signature) 11. DATE SIGNED

PART Il - ACKNOWLEDGMENT OF SUBCONTRACTOR

12. The subcontractor acknowledges that the following clauses of the contract shown in Item 1 are included in this subcontract:

Contract Work Hours and Safety Davis-Bacon Act
Standards Act - Overtime Apprentices and Trainees
Compensation - Construction Compliance with Copeland Regulations
Payrolls and Basic Records Subcontracts
Withholding of Funds Contract Termination-Debarment
Disputes Concerning Labor Standards Certification of Eligibility

13. NAME(S) OF ANY INTERMEDIATE SUBCONTRACTORS, IF ANY

14. NAME AND TITLE OF PERSON SIGNING 15. BY (Signature) 16. DATE SIGNED
NSN 7540-01-151-4297 STANDARD FORM 1413 (Rev.6-89 )
Previous edition is usable Prescrbed by GSA - FAR (48 CFR) 53.228(e)
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CLARIFICATION

FOR
INTERNATIONAL AGREEMENT FOR REMOVAL

OF ASBESTOS-CONTAINING MATERIALS

The International Association of Heat and Frost Insulators and
Asbestos Workers and the Laborers' International Union of North
America mutually agree that the word "NOT" in Section 4 of the
above-named Agreement should be excluded.

Section 4 should read as follows:

4. The term "“removal" as used in this Agreement shall
include the sealing, labeling and dropping of scrap
material into the appropriate containers. After
drop, final disposal shall be the work of the Laborers'.

Signed and agreed on the 3~gQ day of E}iﬁg,g p , 1988.

For: International Association of Heat and Frost
Insulators and Asbestos Workers

For: Laborers’ International Union
of North America

NP

Angéiq;;ésco, General President

Arthur E. Coia, General Secretary-Treasurer

G-1




ER 1180-1-8
1 Aug 01

. INTERNATIONAL AGREFMENT
FOR REMQVAL QF ASBESTOS- TAINT MATERTAL

This Agreement is entered into between the International
Association of Heat and Frost Insulators and Asbestos Workers
and the Laborers’ International Union of North America, to
prevent jurisdictional disputes with refernce to the removal
of all asbestos-containing materials and to insure that both
trades receive their fair equity of this type of work.

It is expressly understood and agreed that this Agreement

will be applicable only within the jurisdiction of the two
signatory International Unions.

It is mutually agreed that in accordance with this

Memorandum of Understanding, the work listed below shall be
perfomed accordingly: '

1. The removal of all insulation materials, whether
they contain asbestos or not, from mechanical
systems (pipes,boilers, ducts, flues, breechings,

etc.) is recognized as being the exclusive work
of the Asbestos Workers.

2. On all mechanical systems (pipes, boilers, ducts,
flues, breechings, etc.) that are going to be
scrapped the removal of all insulating materials
whether they contain asbestos or not shall be
the exclusive work of the Laborers.

The removal of all asbestos-containing materials
from-walls, ceilings, floors, columns and all
other non-mechanical structures and surfaces,

etc., is recognized as being the exclusive work
of the Laborers.

4. The term "removal" as used in this Agreement
shall not include the sealing, labeling and
dropping of scrap material into the appropriate

containers. After drop, final disposal shall
be the work of the Laborers. '

5. The loading at the designated area of all
materials that have been removed, bagged and
tagged, as well as cleanup and all unloading,
burying and other work required at the disposal

site is recognized as beinggthe exclusive
of the Laborers.

G-2
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Any dispute or controversy arising out of the application
or interpretation of this Agreement shall be settled as follows:

1. The local Union Business Representatives of
the respective organizations shall use every
effort to arrive at an equitable settlement
at the jobsite.

2. Failing to resolve the dispute as described
in the above Section 1, both Local Union
Business Representatives shall state their
positions and claims in writing to their
respective International Unions, which shall
promptly assign International Representatives
to investigate and resolve the dispute in
accordance with this Agreement.

3. If lnternational Representatives fail to adjust
any dispute in accordance with this Agreement,
said dispute shall be referred to the offices
of the General Presidents.

There shall be no work stoppage on the job, either prior
to or during, the period awaiting a settlement.

SIGNED AND AGREED UPON on this 19 _ ay of ZEEL. '11985. ‘

FOR: INTERNATIONAL ASSOCIATION OF HEAT AND FROST
TINSULATORS AND ASBESTOS WORKERS

(Gl Yoo

FFDRSM T. BAAS,,GENJRAL PRESIDENT

FOR: LABORERS' INTERNATIONAL UNION
OF NORTH AMERICA

frerd
5¢0, GINERAL PRESIDENRT

ARTHUR E. CQOIA, GENERAL SECRBTARY-TREASURER

AN
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APPENDIX H
PRECONSTRUCTION CONFERENCE CHECKLIST

This list is not intended to include details of all matters that may need to be discussed. Please
refer to ER 1180-1-8 for additional guidance when preparing for a conference.

Davis-Bacon Act
Minimum wage requirements
0 check need for additional classifications, explain procedure, furnish SF 1444
outline Fringe Benefits requirements
discuss required payroll data
note authority of CO and the DOL to review payrolls and basic records
note authority to withhold contract earnings for non-compliance

OCooao

Apprentices and Trainees v
O Registration requirement

Violations and Underpayments

Misclassification
0 outline labor standards compliance measures such as employee interviews
and payroll checking

Sanctions for violations
o Debarment

Particular areas of concern
o Piece rate Workers
o Owner-Operators
a Site of work
o Subcontracts
-- report award of all subcontracts
-- furnish SF Form 1413
-- emphasize that labor standards clauses must be included in all subcontracts

Contract Work Hours and Safety Standards Act
o Payment of overtime compensation
-- note method by which overtime premium is computed
0 Liquidated damages for each CWHSSA violation
ER 1180-1-8
1 Aug 01
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Copeland (anti-kickback) Act
0 Regulations, 29 CFR, Part 3, are part of the contract
0 False statements (criminal penalties) '
0 Deductions from employee pay

Fair Labor Standards Act
Q0 Department of Labor Authority

Notice to Government of Labor Disputes

Convict Labor

Equal Opportunity
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FORM APPROVED OMB NUMBER

LABOR STANDARDS INTERVIEW 5000-0089

Public reporting burden for this collection of information is estimated to average 6 minutes per response, including the time for reviewing instructions, searching existing data sources, gathering and

ining the data

ded, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information, including

suggestions for reducing this burden, to FAR Secretariat (CRS), Office of Federal Acquisition Policy, GSA, Washington DC 20405; and to the Office of Management and Budget, Paperwork
Reduction Poroject (9000-0089), Washington, DC 20503.

CONTRACT NUMBER EMPLOYEE’S NAME (Last, First, Middle Initial)

NAME OF PRIME CONTRACTOR EMPLOYEE’S ADDRESS (Street, City, State, and ZIP Code)

NAME OF EMPLOYER WORK CLASSIFICATION WAGE RATE
SUPERVISOR’S NAME (Last, First, Middle Initial)

(Check  Below)
YES NO

DO YOU WORK OVER 8 HOURS PER DAY?

DO YOU WORK OVER 40 HOURS PER WEEK?

ARE YOU PAID AT LEAST TIME AND A HALF FOR OVERTIME HOURS?

ARE YOU RECEIVING ANY CASH PAYMENTS FOR FRINGE BENEFITS REQUIRED BY THE POSTED WAGE
DETERMINATION DECISION?

WHAT DEDUCTIONS OTHER THAN TAXES AND SOCIAL SECURITY ARE MADE FROM YOUR PAY?

HOW MANY HOURS DID YOU WORK ON YOUR LAST WORK DAY BEFORE THIS INTERVIEW?

HOURS

WHAT DATE (YYMMDD) WAS THAT?

WHAT TOOLS DID YOU USE?

WHEN DID YOU BEGIN WORK ON THIS PROJECT? (YYMMDD)

THAVE READ THE ABOVE AND CERTIFY IT TO BE CORRECT TO THE BEST OF MY KNOWLEDGE.

EMPLOYEE’S SIGNATURE DATE (YYMMDD)

INTERVIEWER’S SIGNATURE DATE (YYMMDD)

INTERVIEWER’S COMMENTS

WORK EMPLOYEE WAS DOING WHEN INTERVIEWED

IS EM YEE PROPERLY CLASSIFIED AND PAID? (If additional space is needed, use comments section)

YES

NO

ARE WAGE RATES AND POSTERS DISPLAYED”

O YEs O Nno

IS ABOVE INFORMATION IN AGREEMENT WITH PAYROLL DATA?
YES O No

COMMENTS
DATE OF CHECK NAME OF CHECKER (Last First, M.I) JOB TITLE SIGNATURE
(YYMMDD)
NSN 7540-01-268-0632 EXPIRATION DATE: 3-31-93 1445-102 STANDARD FORM 1445 (REV. 12-90)
Previous edition is usable Prescribed by GSA - FAR (Section 4 CFR) 53-222(g)

U.S. Government Printing Office; 1990 — 278-483/20024
NSN 7540-01-268-0632 I-1
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CONTRACT NO. CONTRACT DATE
CONTRACTOR PAYROLL RECORD SOLLARVALLE. — T T T~
DATE WORK
PROJECT, LOCATION AND DESCRIPTION OF WORK STARTED
COMPLETED
WAGE DETERMINATION NO. & DATE BID OPEN DATE SUBCONTRACTOR (Name and Address) SF 1413
: SUBMITTED (Date)
PRIME CONTRACTOR (Name and Address)
FOR: STARTED (Date)
o o
a o
° 2 b 2 ° g 4 5
a > z o o > 3 o
e 9 ] Q = o] e o
) - ) —
> [ [ o>, 2 > = [ o |s, =
() = 2 = e (& = Z ¢ |Ezaf g
w [a] 8y 1] [~ o w Q Du w [ 2
= o] Ot o« cd |52 = o] RS o« cd |-z
< = n g w wsS l2wug] @ S < v W s wi ws || @
[©] o = w @ ® al o = o o 0 luea]| T <
Z s [ b Su |[EFS| 23 z g« . s S0 cs| 23
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@ ; I <9 =} ok |J«® 0} &5 o : I < @ =} St J«®0o| £ 5
o 2 O o0 b4 zZ laws O] & o 3 O 2 oa z zZ2 |las O} =&

All work performed under this contract has been covered by payrolls from the prime or subcontractors. These have been checked and found to be correct.

{Date)

{Title)

(Signature)

ENG FORM 3180-R, Apr 94

EDITION OF JAN 69 IS OBSOLETE.

(ER 1180-1-8)

{over)
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U.S. DEPARTMENT OF LABOR -
EMPLOYMENT STANDARDS ADMINISTRATION ST
Wage and Hour Division E I % R
WASHINGTON. D.C. 20210 ‘é‘ @ :

uar 17 1978

ALL AGENCY MEMORANDUM NO. 130

T0: ALL GOVERNMENT CONTRACTING AGENCIES AND THE
DISTRICT OF COLUMBIA

XAVIER/M. VELA
FROM: ADMINTSTRATOR

SUBJECT: Application Of The Standard Of Comparison
“Projects Of A Character Similar” Under The
Davis-Bacon And Related Acts

The purpose of this memorandum is to set forth present policies of
the Wage and Hour Division with regard to the determination of "projects
of a character similar to the contract work" for wage determination
Eurposes. The guidelines contained in the memorandum are to be used by

he contracting agencies in selecting the proper schedule(s) of wage
rates from the Federal Register and in instructing contractors regarding
the application of multiple schedules. This memorandum supersedes All
Agency Memorandum No. 68 (July 19, 1966).

The Davis-Bacon and related Acts require the Secretary of Labor to
determine the prevailing wage rates for corresponding classes of laborers
and mechanics on projects in the area which are of a "character similar®
to the proposed contract work to which the determination will be applied.
The Department’s Wage Appeals Board in a decision specifically relating to
high-rise apartment buildings (WAB Case No. 76-11, dated January 27, 1977)
stated:

The test of whether a project is of a character
similar to another project refers to the nature

of the project itself in a construction sense,

not to whether union or nonunion wages are paid

or whether union or nonunion workers are employed.
Since the 1935 amendments to the Davis-Bacon Act,

the statutory focus has always been on the character
of the project itself rather than on who was employed
on the project or how much he or she was being paid.
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Again, in a decision relating to a water treatment plant Project
(WAB Case No. 77-20, dated September 30, 1977), the Board stated:
"When it is clear from the nature of the project itself in a construction
sense that it is to be categorized as either building, heavy, or highway
construction it is not necessary to resort to an area practice survey to
determine the appropriate categorization of the project.”

Generally construction projects are classified as either Building,
Heavy, Highway or Residential. 1/ Below are descriptions of these
classifications with an illustrative listing of the kinds of projects
that are generally included within the classification. Contracting
agencies should utilize these descriptions and illustrations in carrying
out their responsibilities, to insure a uniform and consistent administra-
tion of the Davis-Bacon and related prevailing wage statutes.

The advertised and contract specifications should identify as specifically
as possible the segments of work to which the schedules will apply. Note,
however, that the descriptions and illustrations are gquides. Contracting
agencies should seek a determination from the Department of Labor on close
questions or when the appropriate classification is in dispute. In making
this determination where a project does not readily fall within any category,
the Department of Labor may consider wages being paid on analogous projects
as an indication of the proper category. As stated by the Wage Appeals
Board in WAB Case No. 77-23, dated December 30, 1977: “Wages, however, are
only one indication. It is also necessary to look at other characteristics
of the project, including the construction techniques, the material and
equipment being used on the project, the type of skills called for on the
project work and other similar factors which would indicate the proper
category of construction.”

BUILDING CONSTRUCTION

Building construction generally is the construction of sheltered enclosures
with walk-in access for the purpose of housing persons, machinery, equipment,
or supplies. It includes all construction of such structures, the installation
of utilities and the installation of equipment, both above and below grade

1/ Generally, for wage determination purposes, a project consists of all
construction necessary to complete a facility regardiess of the number of
contracts involved so Tong as all contracts awarded are closely related in
purpose, time and place. For example, demolition or site work preparatory
to building construction is considered a part of the building project for
wage determination purposes. Where a project, such as a water and sewage
treatment plant, includes construction items that in themselves would be
otherwise classified, a multiple classification may be justified if such
construction items are a substantial part of the project. Further,
however, a separate classification would not apply if such construction
items are merely incidental to the total project to which they are closely
related in function. For example, water or sewer line work which is a

part of a building project would not generally be separately classified.
Where construction is "incidental® in function, 20 percent of project cost
is used as a rough guide for determining when construction is also
"incidental” in amount to the overall project.
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level, as well as incidental grading, utilities and paving. Additionally,
such stuctures need not be “habitable” to be building construction. The

installation of heavy machinery and/or equipment does not generally change
the project's character as a building.

fxamples

Alterations and additions to buildings
Apartment buildings (5 stories and above)
Arenas (enclosed)
Auditoriums

Automobile parking garages
Banks and financial buildings
Barracks

Churches

City halls

Civic centers

Commercial buildings

Court houses

Detention facilities
Dormitories

Farm buildings

Fire stations

Hospitals

Hotels

Industrial buildings
Institutional buildings
Libraries

Mausoleums

Motels

Museums

Nursing and convalescent facilities
Office buildings
Qut-patient clinics
Passenger and freight terminal buildings
Police-stations

Post offices

Power plants

Prefabricated buildings
Remodeling buildings
Renovating buildings
Repairing buildings
Restaurants

Schools

Service stations

Shopping centers

Stores

Subway - Stations

Theaters

Warehouses

Water and sewage treatment plants (buildings only)
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RESIDENTIAL CONSTRUCTION

Residential projects for Davis-Bacon Purposes are those involving the
construction, afteration. or repair of single family houses or apart-
ment buildings of no more than four(4) stories in height. This includes
all incidental items such as site work, parking areas, utilities, streets
and sidewalks.

Examples

Town or row houses

Apartment buildings (4 stories or less)
Single family houses

While home developments

Multi-family houses

Married student housing

HEAVY CONSTRUCTION

Heavy projects are those projects that are not properly classified as
either “building”, “highway”, or “residential”. Unlike these classifi-
cations, heavy construction is not a homogeneous classification. Because
of this catch-all nature, projects within the heavy classification may
sometimes be distinguished on the basis of their particular project
characteristics, and separate schedules issued. For example, separate
schedules may be issued for dredging projects, water and sewer line

projects, dams, major bridges, and flood control projects.

Examples

Antenna towers

Bridges (major bridges designed for commercial navigation) 2/
Breakwaters

Caissons (other than building or highway)

Canals

Channels

Channel cut-offs

Chemical complexes or facilities (other than buildings)
Cofferdams

Coke ovens

Dams

Demolition (not incidental to construction)

Dikes

Docks

Drainage projects

2/ MWajor bridges contain elements of both heavy and highway construction.
See WAB Case No. 77-2 (October 21, 1977)
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Dredging projects

Electrification projects (outdoor)

Flood control projects

Industrial incinerators (other than building)
[rrigation projects

Jetties

Kilns -

Land drainage (not incidental to other construction)
Land Teveling (not incidental to other construction)
Land reclamation.

Levees

Locks, waterways

0i1 refineries (other than buildings)

Pipe lines

Ponds o
Pumping stations (prefabricated drop-in units - not buildings)
Railroad construction

Reservoirs

Revetments

Sewage collection and disposal lines

Sewers (sanitary, storm, etc)

Shoreline maintenance

Ski tows

Storage tanks

Swimming pools (outdoor]

Subways (other than buildings)

Tipples

Tunnels

Unsheltered piers and wharves

Viaducts (other than highway)

Water mains

Waterway construction

Water supply lines (not incidental to building)
Water and sewage treament plants (other than buildings)
Wells

HIGHWAY CONSTRUCTION

Highway projects include the construction, alteration or repair of roads,
streets, highways, runways taxiways, alleys, trails, paths, parking areas,
and other similar projects not incidental to building or heavy construction.

Examples

Alleys

Base courses

Bituminous treatments

Bridle paths

Concrete pavement

Curbs

Excavation and embankment (for road construction)
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Fencing (highway)

Grade crossing elimination (overpasses or underpasses)

Guard rails on highway

Highway signs

Highway bridges (overpasses; underpasses; grade separation)
Medians

Parking lots

Parkways

Resurfacing streets and highways

Roadbeds

Roadways

Runways

Shoulders

Stabilizing courses :

Storm sewers incidental to road construction

Street Paving

Surface courses

Taxiways

Trails

In applying these guidelines contracting agencies are reminded that they
have the authority only in the first instance to designate the appropriate
wage schedule(s) from the Federal Register. and to determine the applica-
tion of multiple schedules issued by the Wage and Hour Division in project
wage determinations. Any questions regarding the application of the
guidelines set forth in this memordum fo a particular project or any disputes
regarding the application of the wage schedules are to be referred to the
Wage and Hour Division for resolution, and the instructions of the Wage and
Hour Division are to be observed in all instances. Furthermore, where
multiple schedules are issued by the Wage and Hour Division, they must be
utilized in the contract specifications unless the agency reguests and
receives a change in the wage determination from the Wage and Hour Division.
To ensure that appropriate schedules are issued, contracting agencies are
advised to provide the Wage and Hour Division in their requests for wage
determinations with a sufficiently specific description of the project to
be able to determine its character.
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ALL AGENCY MEMORANDUM NO. 131

TO: ALL GOVERNMENT CONTRACTING AGENCIES AND THE
DISTRICT OF COLUMBIA

FROM - XAV¥ER M. VELA
ADMENISTRATOR

SUBJECT: Clarification of All Agency Memorandum No. 130

The purpose of this memorandum is to clarify Memorandum
No. 130, dated March 17, 1978. Although the Wage and Hour
Division has received a positive reaction from most contracting
agencies who work regularly with the issues raised, some

questions have arisen over specific aspects of the memorandum.

Memorandum No. 130 is intended to be a guide to categories
of projects in a construction sense and is to be applied uni-
formly by the contracting agencies in the absence of specific
direction on the wage determination or advice by the wage
and Hour Division. However, the Wage and Hour Division is
aware that in some circumstances the category of a project may
appear to be unclear or a literal application of the guidelines
may be inappropriate. For example, questions frequently arise
over pumping stations, which may vary greatly in sophistication
and construction techniques. Therefore, if the contracting _
agency has any questions regarding application of the guidelines
in a specific case, or if a question is raised with the agency
by interested parties, the issue of application of the wage
rate schedules should be referred to the Wage and Hour Division.
This referral should include a complete description of the pro-
ject, any evidence available of area practice regarding wages
paid on similar projects, comments by interested parties which
may have been submitted to the agency, and the agency's recom-
mendation. Where the nature of the project in a construction
sense is not clear, area practice regarding wages paid will
be taken into consideration together with other factors such
as construction techniques and classifications of workers re-

quired on the project. See WAB Case No. 77-23 (December 30,
1977) .

Questions have also arisen regarding the circumstances in
which multiple schedules of wage rates are issued for a project
which includes construction items that in themselves would be
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different categories of construction. Because of the complexities
in application of multiple schedules, the contracting agency
should consult with the Wage and Hour Division whenever it

appears that more than one schedule of rates is appropriate

for a project, unless the wage decision(s) as issued indicates

that multiple schedules are applicable.

Generally, multiple schedules are issued if the construction
items are substantial in relation to project cost -- more than
approximately 20 percent. Only one schedule is issued if con-
struction items are "incidental" in function to the over-all
character of a project (e.g.. paving of parking lots or an access
road on a building project), and if there is not a substantial
amount of construction in the second category. Note, however,
that 20 percent is a rough guide. For example, when a project
is very large, items of work of a different character may be
sufficiently substantial to warrant a separate schedule even
though these items of work do not specifically amount to 20
percent of the total project cost.

Although the example given is that of incidental paving
and utilities, the same principles are applied to other
categories, such as building construction on a heavy or high-
way project. Thus, in a recent case, the Wage and Hour Division
deleted the building schedule when it learned that a small build-
ing under a contract primarily for runway construction was approx-
imately 4 percent of project cost. Another example of general
interest is the applicability of the building schedule to a
building in a rest area of a highway. In this situation
applying the principles of MARTA, WAB Case No. 75-5, for
extensive projects, the project for comparison purposes is
the rest area itself, rather than the entire highway.

These principles regarding incidental construction are not
in conflict with the Wage and Hour Division’s recognition in
certain circumstances (WAB Case No. 77-19) of a clearly
established practice of paying different wage rates on specific
portions of building projects. For example, different rates
may be paid for incidental paving and utilities than are paid
in the construction of buildings on building projects. These
projects are building projects, and the wage rates issued by the
Wage and Hour Division for incidental paving and utilities re-
flect wages paid on such work on building projects.

Contracting agencies are reminded of their responsibility
to advise contractors on the application of multiple wage
schedules issued by the wage and Hour Division or obtained by
the agency from the Federal Register. If any questions arise
regarding application of the schedules to the project in
accordance with these guidelines, or if it appears that a
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wage schedule may have been issued in error, a ruling should
be requested from the Wage and Hour Division. On these issues,
as in all other matters in the administration of the Davis-
Bacon and related acts, we will continue to work cooperatively
with the contacting agencies. For convenience, Memorandum

No. 130 is attached.

Attachment
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